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KEY INFORMATION FOR TRUSTEES

As the electricity industry and related legislation becomes more complexrustees will
face avariety of challenges and should familiarise themselves with the material covered
in this manual. Some of the most important matters covered are summarised briefly in
this introductory section. It is important to also give careful attention to the information

in the Appendices covering Trust Deeds, Information disclosure, and Statements of
Corporate Intent. Look, too, at the very specific procedural requirements for audit of
trust-owned companie@nd of their trusts set out in Appendix 5. You can also ind direct
on-line links to the various clauses of the Trusts Adnh Appendix 10.

The Appendices include relevant data on the
encounter, as well on the specifics of energy trust governance including the follogin

1. Trust Deedsare the foundation document for your trust, stating its objectives
and the processes that must be followed to achieve those objectjvasluding
its funding and its disbursement policies All trustees are legislatively required
to be familiar with their Deed.

2. The c¢ o m$taemend &f Corporate Intent(SCI) is agreed with its trust
near the start of each financial year, and is the primary means whereby
trustees may direct company behaviour by setting targets and processes that
directors should meée or adhere to. The SCI has taken onadditional
significance for Trustees as a result of the Trusts Act and the pending
amendment of the Electricity Industry Act.

3. As well as defining audit requirements for trusts, TheEnergy Companies Act
gives the Electicity Authority a wide range of powerdo regulate and direct
all electricity distributors, including trust -owned companies. Those powers
are in the process of being extended.

4. The Trusts Act took effect from 30 January 2021. While it mainly pulls
together and simplifies existing trust law, it introduces more demanding
responsibilities for all trustees relating to holding and disclosing information
requested by the public. It also makes the duties of trustees more specific,
especially where assessing arapproving investments is involved.

5. The electricity distribution industry is heavily regulated. The Commerce
Commission has strict information disclosure requirements of its own that
apply to all electricity distributors (including trust -owned ones) and sets
income levels and service quality requirements for about hatif the electricity
distribution companiesi with around half of the trust-owned companies
exempted from these direct controls In parallel the Electricity Authority has
broad quastregulatory powers to direct the behaviour of electricity
distributors.

ETNZ members are part ofthe community of energy trusts. You should keep in
touch with other ETNZ members, be familiar with their key documents (available
on their websites) and also keep an eye on how your distribution company

EIINZ




compares with other similar EDBs. The Commerce Commission provides usé
company-by-company comparative data that you might refer to in evaluating the
performance of the directors you appoint In addition the Electricity Authority has
introduced asimilar 6 Tr adi ng c¢ o n daoltchat seemsiikely to pedextended to
cover some distribution issues, whildJtilities Disputes(formally the Electricity & Gas
Complaints Commissionerymai nt ai ns a OResources for
information ranging from understanding your power bill through to case notes on
complaints received.

cons



DEED OF TRUST

[Inserty o ur Deedios Trrugthele

Each energy trust has a trust dédemtdefines the purpose, duties and powers of it and its
trustees.Thisisthet r ust 6 s foundati on document

Essential information on Trust Deeds is set olippendix 1 to this manual.




CONSTITUTION OF LINES COMPANY

[Insertyour Company €onstitution herp

Mosttrust owned electricity distribution companyiea Constitutionglthough this is

not a legal requirement. (Companies operating without a constitution must instead

conform with the requirements of t@®mpanies Acti which statesi s28- If a

company does not have a constitution, the company, the board, each director, and

each shareholder of the company have the rights, powers, duties, and obligations set

out in[the CompaniesAct). Bear in mind that the Constitution is not the Trust Deed, it

is a separate documebjedefvesngntdhdutompan

Usually, the process for appointing company directorss covered in the Constitution.



DIVIDENDS AND PAYM ENTS TO BENEFICIARIES

Your Trust Deedw i | | define the trustods rights to r
from the company and, normally, the ways in which that income will be used for the
benefit of the trustodos beneficiaries.

Your c o Statemanyad Gorporate Intent will normally include a targeted rate of
return on sharehol dersdéd funds, along with
with an agreed dividend policy. In some cases companies pay a discount to consumers of
an amount spefed in the SCI. In other cases the trust may provide a dividend to its
beneficiaries directly.

At present any discounts from trust/ned electricity distributors are excluded from

| RD6s definition of taxabl e di vanydoets ds . Ho
trust will normally be subject ttaxand IRD periodically investigategptions for

extending this approach to discounts, so keep this under review

The Social Security Regulations 2018xempt energy trust dividends and discounts
from determinations of welfat&nefit recipient§income or assets:

Social Security Regulations 2018
16 Cash assets exemptions
I LISNB 2y Qa O lseltiinsd8(®)&) Snil 423 1) nf tReSANL] exclude any amount,

item, or kind of cash assets, declaredRart1 of Schedule 8of these regulations not to be
cash assets.

Schedule & clauses 38 & 39

38. Interpretation

In this Part, unless thcontext otherwise requiregnergytrust dividend means a payment
thatt

(a@)is received by a person as a discount on a power bill, or as a distribution, from a lines c¢
or anenergytrust; but

(b)is not made because the person has boughtoans shares in the company or the trust.

39. Payments

This clause applies to amergytrust dividend received on or after 18 August 2017



http://www.legislation.govt.nz/regulation/public/2018/0202/latest/link.aspx?search=sw_096be8ed8195a368_%22schedule+8%22_25_se&p=1&id=DLM6783259#DLM6783259
http://www.legislation.govt.nz/regulation/public/2018/0202/latest/link.aspx?search=sw_096be8ed8195a368_%22schedule+8%22_25_se&p=1&id=DLM6783993#DLM6783993
http://www.legislation.govt.nz/regulation/public/2018/0202/latest/link.aspx?search=sw_096be8ed8195a368_%22schedule+8%22_25_se&p=1&id=LMS96993#LMS96993

ELECTRICITY INDUSTRY ACT 2010

IMPORTANT! I n reading this section beEletricity n mi n

AmendmentBii i s nearing enactment . This inclu
trusteego ensure that there is no discrimination in provision of dividends and reliates, e

see the section of this manual on O6The EI ¢
Act 6 for details.

Background

The Electricity IndustryAct supesedessections of the Electricity Act 199ihcluding the
Electricity Amendment Act 2001, whictontained provisions relating to Trust meetings,
audits, etc.jand other legislation relating to the ownership of eletyridistribution assets.

The Electricity Authority administers the Electricity Industry Act, and has wide powers

for monitoring and efiorcing its various provisionsThose powers apply to Trustees
s104(4)of the Act Al so, the Electricity Authorit
industry governance (part 2 oanyperboawhB!| ect
ownslinesd as wiledtricity distrilbutors.

y €
roi

Electricity Industry Act 2010: sections 99104 - replacing Electricity Act
1992: sectionsl58A1 158F

These provisions requitgnes Trussto:

1. Prepare annualfinancial statementdn accordance withgenerdly
accepted accounting practicS&ections 99102 requireLines Trusts to
prepare consolidatefinancial statements of the Trust and the Lines
Company and to have thosetatementsaudited. Audited financial
statements must be published and made availaliieneficiaries.

2. Hold an annual reetingof beneficiarieswith a quorum minimum of 20
beneficiaries There are only two items of official business at annual
meeting. These are

1 The appointment of an audit@nd
1 The fixing of theremuneration of the auditor.

If this is not done at the annualesting then the auditor will be the Audior
General

Theprovisionsalsodeal with notices and other procedural requirements for the
annual meeting(Sections 207B and 207T to 207W of tbempanies Act 1993,
on the reapointment or termination of audrs alsoapply.)

Note that Trusteemust comply with sections 993 of the Electricity Industry
Act (i.e. the sections relating to preparing audited annual financial statements)

10
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rather tharsection 46A of the Energy Companies Act 1992is point is also
covered inAppendix 5.

The provisions of ection 172Cof the Electricity Act 1992 allowing Cabinetto make
regulations relating to theonduct of the annual @etingandrequiring the @air of the
annual meeting to allow a reasonable opportunity for beneficiatighe meetingo
guestion discuss, or comment on the managenwdnthe Trust have been abolished.
Nevertheless, it is appropriate for Trusts to make time for questisrsussionand
comments at the annual meeting.

ENERGY COMPANIES ACT 1992 AND THE SCI
More detail on the Energy Companies ftbie legislation that laid the foundation for
moder n Electricity Distributi onpriffaoympani es

asset) is included later in this manual.

Oneall-important document to every trust is the anr&tatement of Corporate Intent
(SCI)

The Energy Companies Act 1992 requires all trust and local body owned electricity
distributors to deliver totmreholders annually a Statement of Corporate Intent. This is a

fundament al governance t ooHeyhbvemtothe ust s, as
operations of the company that enables the
isrequiredtdc enegoti ate the SCI near the start of

Essential information on SCls is containedppendix 3 of this manual.

[ nsert vy o uStaterGemtrofpCarpoyate $ntentherd
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TRUSTS ACT 2019

The Trusts Act 201%o0k effect on 30 January 2021 (18 months after it was
adopted), replacing the Trustee Act 19%6can be viewed cfine at

http://www.legislation.govt.nz/act/public/2019/0038/latest/DLM7382815.html

This is the main piece of legislation governing the conduct of trustees. It covers
a wide range of issues including:

! Trusteesd powers of investment.
1 The appointment and discharge of trustees.

1 Information disclosure requirements (these are now much more demanding
and are covered in detail Appendices2 and 2B of this Manua).

1 The powers of the Court in relation to the supervision of trusts and trustees.

The Trusts Act is not a complete codelwd rules that apply to trusts and
trustees. While an existing Trust Deed can modify some of the provisions of
the Act (notably the default duties listed in sections888®f the Act) this must
be done through due process, either as specified in theléegtoii in
exceptional casdsas a result of a court order.

The supposed certainty that the Act i s
|l east for Energy Trusts. Asizeffita-alld a me nt a
piece of legislation that hdmeen developed against a background of family

trust and similar case law thatay not be very relevati large commercial

operations overseen by trustees elected by numerous beneficiaries. For

example, there are frequent references to trustees hawuakgetonto account
factors such as the age and circumstan
the beneficiary of giving the informat

Much of the Act updates or restates law that exists already, either in statute or

in case law.However, as wll as the new information disclosure requirements

there are a number of changes about which trustees and settlors should be

aware.

The Act contains 6édmandatoryd and o0def a

Mandatory duties

The following list of key randatory duties cannot be modified or excluded by
the trust deed sapply toall trusteesvho must:

A - Know the terms of the trust
A Act i n accordance with the terms o
A Act honestly and in good faith

12
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A Deal with the torthebenefipoftoepenefitigriesa n d t
in acco[dance with the terms of the trust deed, and
w 9ESNDAAS (KS (NHzAGSSEaQ LRSSNE FT2N

Default duties

Default duties are obligations by which trustees must alsidanless thetrust deed
allowsotherwise, whichfor mostof the key dutiess unlikely These default duties
include a general duty of care, a requirement to invest prudently, a prohibition on
GNHza 1SSa FOGAy3 Ay GKSANI 26y AydiSNBai
powers,aRdzie y20 (2 FSOGGSNI I NHza (S &Gonie tridih
deeds provide for nomnanimous decisiongnd duties not to profit from the
trusteeship or benefit from the exercise of trustee discretions.

PR

a
a ONEB

Trust documentationand public availability of core documents

Trusteesnow also havemore rigorousduties relating to trust documentatiofmore on

that at the end ofAppendix 2 and in the High Court Judgement excerpfppendix

2B). Each trustee will be obliged to keep copies of the trust deed and any variations.

tKSe gAff KI@S (G2 SAOGKSNI 1SSLI KSAN) 245y O2
defined in the Act) or to ensure that at least one of the other trustees holds all of the

core trust documents and will make them available on request. If a trustee is not

O2y TARSY U Ay (récdra hekpihtheth2yavill deedind kéep thase

documents personally

13



Trust Act Gidelines for Access to Information

Trustees should note that new reqments governing extensive information disclosure to
trust beneficiaries are embodied in Tirasts Act 2019 A more detailed description of the
A c t Of@matiom disclosure requimngents, and of thgustifications for accepting or
rejecting disclosure request, is attached tortidaual agAppendix 2.

All trustswere requiredo have systems up and runnimgJawuary 2021to cope with

oneoft h e n e wostAlentariding requirements: a very involved information

disclosure regimeset outin sections 5385 of 't he AcThepurpobei ch st at e
of sectionsb1to 55is to ensure thdieneficiaries have sufficient information to enable

the terms of the trust and the tr.ust elelsed d
relevant sections are appended to this newsletter.

Essentially the Act provides for two types of information to be disclosed:

1 basic trust information (intended to be available for all beneficiaries)
(a) the fact that a person is a beneficiary of the trust; and
(b) the name and contact details of thestee; and

(c) the occurrence of, and details of, each appointment, removal, and retirement of
a trustee as it occurs; and

(d) the right of the beneficiary to request a copy of the terms of the trust or trust
information.

1 Trust information requested by a beneficiary

This applies to all information held by the trust (bearing in mind that the Act also
requires all trusts to have available core documents, such as
o records of the trust property that identify the assets, liabilities, income, and
expenses of the trust and that are appropriate to the value and complexity of
the trust property:
any records of trustee decisions mad
any written contracts entered into d
0 any accounting ecords and financial statements prepared during that
trusteebs trusteeshi p:

o O

Trustees will have to makeometimedlifficult) decisions on whether or not they can

withhold information requested, noting that many of the justifications recognised in the

Act relate to family trustype sensitivities. There is scope for information to be withheld

due to commercial sensitivity and,a trust that has a large number of beneficiaries or
Aunascertainabl e beneficiar i e sllibenefitidries pr act
or all members of a class of beneficiaries can be taken into account by trustees. A
beneficiary can seek a court order to overturn a trust decision to withhold information.

Factors that trustees should consider in deciding whether arot to provide
information include, amongst other things


http://www.legislation.govt.nz/act/public/2019/0038/latest/whole.html#DLM7382940

The nature and interests of the benef
likely to receive trust property in the future)
The nature and interests of ot her ben

Thei amg emft t he dbdsettlordé as reflected
The effect of giving the beneficiary
The nature and context of any request
Any other factor a trustee reasonably

S

Trust Act guilelines on obtainingexpert adviceand potential exposures

The Truss Actrecognisesthdtr ust ees may engage fAspecial t
to either act on or to not follow any such
section75(1)(c)stats t hat a trustee fAis not | iable i
behalf of a beneficiary for an act or omission the trustee makes as a result of following

the special trust adviseros advice unl ess
dishonesty, wil u | mi sconduct, or gross negligence.

On that last point, the Act (section 44) specifies factors that a court must consider when
decidingwhether a trustee has been grossly negligentn deciding that conduct has
occurred fAwas so sonahbhkkentablet ¢éebatnnobhatetat |
the same circumstances would have considered the conduct to be in accordance with the
role and duties of a trusteeodo the court mu

(a) the circumstances, nature, and seriousness of the breach of trust; and

(b))t he trusteebs knowledge and intentions
(c)the trusteebds skills and knowl edge t ha
(d) the purpose for which the trustee was appointed; and

(e) any other circumstances, including whether the trustee has been remunerated
for the role, or characteristics dfe trustee that are relevant to the role of trustee;
and

(f) the type of trust, including, without limitation, the degree to which the trust is
part of a commercial arrangement, the assets held by the trust, how the assets are
used, and how the trust opers; and

(9) the purpose of the trust, including, without limitation, what the trust is intended
to achieve, and whom the trust is intended to benefit and in what ways; and

(h) any other factor the court considers relevant.

It would be up to a court jodge whether or not failure to get appropriate professional
advice on an important matter, such its assessment of a major investment proposal by the
company, would constitute gross negligence. Similarly, a failure by trustees to be
adequately informed abbmatters that are relevant to the responsibilities of the trust or

the value of its assets might lead to an adverse judgement.

15
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It would be sensible for trustees to keep this potential legal exposure in mind when
O2yaARSNAY3I (GKS (iNHzaGQI2OAELIAYWRICBINT 6CRUIANRR/Z  gAAKD AA
Statement of Corporate Intent, being adequately informed orsurance and

AYy@SaayYSyd YFGGSNR 6aSS 06St260 YR SyadanNAy
health and safetyperformance.

Trusts Act onlrust Investment Powers

As the agent of its beneficiaries the trust has an obligatairGeneral Meetingsto
assess, appve (or reject) proposals by its company or companies to make major
investment decisions.

If trustees are uncertain about the extent of their duties and powers where such decisions
are involved, especially given the strict separation of trustee andodireles required
by the Energy Companies Act, they should obtain legal advice.

The Trusts Ac{section 59) provides the following list of matters that a trustee may
consider in fAexercising the paonsdarthdsee i nves
matters when assessing an investment proposal from either the company or the trust

itself:

(a) the objectives of the trust or the permitted purpose of the trust:

(b) the desirability of diversifying trust investments:

(c) the nature ofexisting trust investments and other trust property:

(d) the need to maintain the real value of the capital or income of the trust:
(e)the risk of capital loss or depreciation:

(f) the potential for capital appreciation:

(g) the likely income return:

(h) the length of the term of the proposed investment:

() the probable duration of the trust:

() the marketability of the proposed investment during, and on the expiry of, the
term of the proposed investment:

(k) the aggregate value of the truptoperty:
() the effect of the proposed investment in relation to the tax liability of the trust:

(m) the likelihood of inflation affecting the value of the proposed investment or
other trust property:

(nNt he trusteeb6s overall i nvestment strat

This list should also be taken into account in reviewing the development or evolution of a
trust investment strategypearing in mind the need for trustee decisions to be unanimous.

16
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Truss Act Penalties

The Actdés focus on ghiltyioenfprcetieen rggiitsefledtsats | es gr
origins as a Law Society initiative. Supposedie intention is to give all parties,

including the courts, much more certainty about what is required of trusts. A less

positive view is that it is likely to create a great deal more work for lawyers and other
professional advisers. Without doubt iflereate a lot more work for trusteels.is

important for trustees to be aware of the potential penalties they are exposed to under the
Act, for example if a court determines that a trustee is guilty of a breach of duty in

relation to an investment stegy:

128 Court may take into account investment strategy in action for breach of trust

In considering whether a trustee is liable, in respect of any investment made by that
trustee, for any breach of trust in respect of any duty ws®tion30 (to invest prudently
to the applicable standard), the court may take into acgount

(a) whether the trust investments have bediversified, so far as is appropriate to the
circumstances of the trust; and

(b) whether the investment was made in accordance with any investment strategy.

It will be up to the courts to determine appropriate penalties for breaches under the Trusts
Act.

Note that trustees are exposed to a wide range of penalties under other legislation,
and this exposure will increase when the Electricity Industy Bill is enacted later in
2022.

17
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Insuring Trust Assetand Trusted.iability Insurance

Trusteesnay be consideret be in breach of their duties if they failed to ensure that

trust assets amdequately insured Her e O60trust assetsd shoul d
the assets administered 9$anditihiveorthtconsidering s ¢ om
making this point in each annual Statement of Corporate Intent negotiation with the
company.See Appendix 3 for more on this.

In addition,trustees should review the leveldfr ust ees 6 | i &dvertheyt y i ns
may have This can provide for exposures such as:

Individual trustees and corporate trustees (if declared)

Judgements and settlements

Fidelity cover to protect trust assets against theft or fraud by a trustee
Defence costs

Costs to appear at inquiries or inveatigns

= =4 A4 4 A

It is important for all trustees to recognise that their exposure to claims relating to their
actions as trustees can continue even after they have stepped down or not been re
elected to the trustFor example, a retired trustee might becomm@olved in an action

taken by a disgruntled beneficiary over, say, an alleged failure to get appropriate expert
advice when approving the company making a major acquisition et ds&stment.

Insurance of electricity distribution assets is basedome unusual conventions,
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attributable to the malfunction etc. of thequipment involved. You might consider

asking your company for an explanatory document that identifies the extent of its

insurance cover.
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against the costs arising fra any such actions both duringnd aftertheir tenure as
trustees.



INSURANCE POLICIES

[Insert relevant policies hgre
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MORE ON KEY LEGISLATION:

Some areasf trustee responsibilitgre not covered by either the Trust DeetherTruss

Act. Other legislationsuch as the Health and Safety at Work Act and the Companies Act
can apply to trusts arttiere is a subantial body ofcommercial andjeneral law thahas

been built up osr several centuridsy the Courts Key legisldion to be aware of is:

Electricity Act1992
This is a very substantial Act covering a wide range of issues including:

The powers and duties of electricity operators and owners of electrical works.
Rights of access to maintain safe power supply.

)
)
1 Codes of practice for the industry.
)

Registration and licensing of electrical workers.

In the main it is much more relevant to the companies rather than the trusts but you may
from timeto-time encounterie s peci al |l y wher e yoressmaybaist 6s
involved,e . g. i n discussions with directors on
systems, public discussiamEDB&6s rights of entry to priva
public discussion on tree clearances etc.

EnergyCompanies Ac1992

This is the Act thaprovided for the formation of energgmpaniesand the vesting of the
undertakings of electrigitpower boards in those companidsisthe Act thataid the
foundation fomodern Electricity Distribution Companiesuch as the one that is your

A

trustoés primary asset

Section 45(1) states that every company incorporated under this Act and its subsidiary is
a public entity, meaning that it is subject to audit by the Audieneral or by an auditor

who may be overseen by tAeditor-General as provided for in the Pubfadit Act

2001.

The legislative role of the AuditegBeneral in the financial oversight of trvstned
companiesometimes causes confusion. 3@pendix 5 for full details.

Sections 36 to 46f the Energy Companies Asét out provisions relating theoperation
of distributioncompaniesand include the requirement for statements of @@fe intent
(ASCI 0) (asostlnédaboveandBd@scribed in more detail Appendix 3.



Part 3of the Energy Companies Aétthesec a | | e dengbheulesme qui r €hasent s 0
proved contentious (and confusing) over many yesvfien the Electricity Amendment

Bill is enacted it is intended that administration of these requirements will pass from the
Minister of Energy and MBIE to the Electricity Authtyriand will become part of its
6Codebd. This move will give the Electrici
coverage.

The separation legislatiatne qui r es t he fAcor porate separat.
and places limits on thedel of involvement in electricity generation or retailing that EDBs

can be involved in before such separation is requiredther separation requirements
extending into operations such as control systems and electricity storage are a possibility
once amedments to the Electricity IndugtAct take effect.

More detail on this is given iAppendix 4. The main points are:

1 Off-networkinvestment ingeneratiorof up to 250MW connected to the national
grid is unlimited Ownership separation is required faicls generation above
250MW,

1 On-network generation investment is permitted ups®/W with no specific
requirements on crossvolvement of management and arlasgth arrangements
between the generation/retail business and the lines busmésshat limit

1 Onnetwork generation investmentover 50MW, requires armslength
arrangements to separate generation activities from electricity lines activities;

1 Onnetwork retailing of up to 75 GWh per year is permitted. Corporate
separation/armkength rules are required for retailing above 75 GWh.

1 Rebates and dividends must not discriminate between customers cbWwnex
retailers and customers of other retailers connected to the network.

1 The armdength rules for generation over 50MW or retailimger 74 GWh per
year include a requirement for at least two independent directors, although a
common board for different corporate entities is permitted.

Commerce Ac1986

See Part Il There are several clauses in the Commerce Act that pagticlular relevance
to Trustees:

1 Section 54G exempts most trastned electricity lines companies from price and
quaity regulation under the Act (Séoh 54D of the Act sets outdlrequirements
for trustee eleétons that must be metto maintainexemgt at us, defi nes ¢
owned6, OcommuaBt bogpeetrraatei endséts maximumsize
limit for exemption of 15®M00 ICP3. Note that all lines companies remain
subject to the information disclosure requirements of the Act.
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It is possible for a noexempt lines company to seek to become exempt from-price

quality regulation provided that its trust can adapt its trust deed to meet the
requirements for exemption (and comply by dispensing with appointed trustees,

etc.) ThisrequresHgh Court approval and al so th
supporf making it a fairly lengthy and uncertain process

1 A number of clauses give the Commerce Commission wide informgéitirering
powers. In particular, s98 gives the Commission the power toreemuy persoi
including a Trustee or Trustto provideany infaomation that it considers necessary
or desirable to allow it to carry out its functionEhese powers are in the process
of being extended.

1 Section 53Z etc. allows a regulated comparrytm I for a O6cust omi
i f it feel s it S ndu Iy di sadvant age
arrangements. Sé&art Il for discussion on thls.

1 Section 54Qrequires the Commissi to provide incentives and avoid imposing
disincentives foenergy efficiency and demaistie management investmenthe
Commission has proved reluctant to move decisively in meeting this requirement.
This failure is frequently pointed out in ETNZ submissions.

Health & Safety Legislation

Workplace and publisafety are critical ®ies for the electricity industry. The Electricity

Act 1992 requires regulations to be in place for electricity safety management systems, and
I significantly for Trustee$ the Health and Safety at Work Act 201¢&eateslearlines

of responsibility for workplace safefyreaching up to senior staff and directors of all
companies.

While the functions of Trustees are strictly limited by the Energy Companiei wotjld

be prudent and sensible for Trusts to ensure that appointees to Boards are aware of their
responsibilites under health and safety legislation, and to ensure t@hpany reporting
requirements to Trusts include regular updates on workplace safety performadealth

and safety outcomes should be taken into account when considering reappointment and
replacement of directors.

Companies Act 1993

In general the&energyCompanies Actl992 specifically coversome oft he &6 Compani e
Actd6 types of provi si ons sedions 208saed 207¢ toat e t
207W of the Companies Adtelating to audits, financial disclosures, et@pply as if

references to aotnpany were to a trust, references to a director were to a trustee, references

to a board were to the trustees, etélso, directors of all companies must have
responsibilities under the Companies Act, including the requirement to act in the best
interess of the companyl f , i n rare occasions, trustees
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i nterests do not coincide with the company
legal advice on how this situation might be resolved. (As a totally hypathekample,

a regulated trusbwned company might wish to become exempt from regulation, whereas
the trustees may feel more comfortable wit
the Commerce Commission.)

Financial Reporting Act 2013

Any trust audor must be qualified in tersof the Financial Reporting Act.

Public Audit Act 2001

This Act (in conjunction with the Energy Companies Act) gives the AuditoitGeneral
a role in financial overview of trustowned electricity distributors. The Auditor -
General reports to Parliament on the results ofany suchaudits and, from time-to-
time, carries out an investigation into the adequacy of EDB risk management
processes and similar behaviours.

Auditor -General recommendations relating to EDBs should be carefully considered

by trustees, who may wish to look for an appropriate company response e
Statement of Corporate Intent

Incorporated Societies Act 1908

This legislation igelevant to ETNZ, whichis an incorporated societiiat must comply

with its requirements. An amended version of the Act is expected to take effect in 2022

this looks likely to introduce processes for settling disputes, emphhsisthe role of

society executive committee members is similar to that of company directors, and
modernise a range of technical and operational requirements. There are a few contentious
clauses (e.g. one requiring the O0Secretary

Perpetuities Act 1964(repealed)

This Acthadthe effect of limiting the life of a truso around 80 years after its formation.
TheTrusts Act now extendiis span taup to 125 yearsrom formation, subject to any
earlier termination date specified in a trust deedpoint to be considered in amgvision

of a trust deed.
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Part 2

GENERAL DUTIES OF TRUSTEES

This summary is by no means meant to be a substitute for the kind of detailed analysis
which trusteescan obtain from their own legal advisorsilt is intended to serve as an
introduction to the topic only.The duties discussed here are not exhaustive

Most of the rules and principles governitigist law have been developed with private
investmentrusts and, more recently, family trusés the model. Thérusts Act 201%nd
the generalaw do not catesspecifically for the EnergyTrusts which aroseafter the
enactmenof the Energy Compaies Act 1992 The duties otrusteesof EnergyTrusts
need to beinderstoocandappliedin a manner which is consistent with frenciplesand
duties set out in the Trusts Alatit which also takes iataccount the particular challenges
facing Energytrustee.

The Duty To Know and Adhere taheterms of the Trust

When a person is appointed to b&uwsteehis or heffirst duty is to know the contents of

the Trust Deed As outlined inAppendix 1, he Trust Deeds the primary guide for trust
business. Ishouldidentify thebeneficiarieof the tust and providertistees with guidance

or directions as to the treatment of those beneficiafiesstees must strictly carry out the
termsof the trust. The Trust Deed is not a contract which can be vagieply by the
agreement of the trustees. It contains a mixture of powers and duties which can be varied
only in certain circumstances. In the exeraséheir authority trustees are subject to the
supervision of the High Court.

The Trust Deed is nothowever, theonly source ofa truste@s dutiesand powers The
Truss Act 2019sets out a number diuties and powersome of which may be varied by
the TrustDeed Thereare other general principled law applying to trustees which are
not covered by thahct. There isalso other legislatiomwhich will affecttrusteesand the
administration ofrusts

Trusteeswill needlegal advisors to give theguidance in relation to the interpretation of
the Trust Deedas well as their other duties and obligations undgislationand the
general law. Whergusteesre in doubabout a proposed course of actitveyare entitled

to seek the guidance of thiigh Court. TheTrusts Actprovides that trustees can apply for
Adi r e &ramithe €audand, in an extreme situation, the court may appoint or remove
a trustee As a general rule, an application to the courtsacedure is to be used when
there ae genuine situations of doubt, but not to resolve a coaithgramong trusteesr
between trustees and beneficiaries.

Mandatory Duties to be performed by trustees

Mandatory duties are set outsactions 23 to 27 of the Trusts Acfrusteesreperonally
required to make decisions in respect of the powerslaadetionsconferred upon them
by the TrustDeed. They may not delegate the authority to make those decisions to any



other person including fellow trustees except in very limited circumstancesn other
words, atrusteemustform his or her own view in respect of decissaffecting the assets
ofthetrustand cannot give a fAproxyo to any other

For examplein the context of m EnergyTrustwhere trusteshareholderare required to
approvea majorcompanytransaction the trusteesmust make their own decision and
cannotsimplyrely onthe recommendations tifeboard ofdirectors of the company. Such
situations may requirgusteedo takeindependent externaldviceon variousaspects of
the transaction, and in the case of large transactions it wopldidento do so.However
trustees must always remember ftiiedvisors advise artdusteesiecide.

TheTrustDeed itself may providgusteesvith the authority to emustadministrative tasks
to a secretary astherofficers they appoint

Thegeneral law recognised thatiseescould not necessarily carry out personally every
act required for the administration of thhest In Re Speight3owen LJ held

Aéi n t he admirustiagusteeaannotado everythingghimsélfhe must to a

certain extent make use of thers, legs, eyes and hands of other persons, and the limit
within which it seems to me heithasatreseenf i ned
may follow the ordinary course of business, provided he runs no needless risk in doing
soél n ot hdrusteemay robtsemplog an agent where he should do the work

hi msel f; but he may empl oy an agent whereé
others, and if he run!ls no needless risk in

Under sections 67 to 76 of the Trusts Aattrugee, instead of acting personally, may
employ an agent, whether a solicitor, accountant, bank, trustee corporation, stockbroker,
Aspeci al tor other tpersardte trassact lusiness or do any act required to be
transacted or done in the executidéthe trust or in the administration of the trust property,
including the receipt and payment of monélowever this right to appoint othalses not

confer authority on trustees to delegate their fundamentansaand discretions under the
TrustDeed

Thesepassagefrom a leading legal texan trustgputthe issue in perspective:

Agents are employed to implement decisions taken hyustees For instance

only thetrusteesof a business can decide whether to carry it on as a continuing
investmenor merely for the purposes of selling it as a going concern. But once

that decision has been taken tthesteesmay commit to agents the day to day
conduct of the business for the purpose

Trusteeswho properly employ agents are under a awning duty personally to
supervise their agentsd conduct é

There remains the question of how great a degree of controlidteesnust retain

over an agent who has been properly employed. It is submitted that there can be
no clear rule in this respecelsause of the degree of control must be related to the
size and complexity of theusté

1(1883) 22 Ch D 727, 73940
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€i n t he c atsust say bf aaubdtaatial dpesiness operation, tthistee

must be allowed to relinquish many, perhaps most of the duties of management,
including the receipt and paymenttaist monies: in arust of a supermarket, for
inst;ance,é it cannot be the lavthat thetrusteesor their bankers must sit at the
tills~.

The Duty to Act Unanimously

The general rule in privateusss is thattrusteeddecisions are required to be unanimous

and the Trusts Act specifies that this is
trust deed.The TrustDeed may, howevegxpresslyprovide that thdrustis to act by a

majority vote. If it does not expressly provifte majority decision makinghis may still

be implied from the administrative structure of thestprovidedfor under the Deed. For
exanple, in a case where a vatrdistmeeting can be heldnd binding resolutions passed

where there is only a quorum tofisteegas opposed to attendance bytalktee}, that is

by implication a modification of the rule thatusteesmust act unanimously. If &rust
Deedprovides that a chairman is to have a casting vote thédssan indicatorthat
unanimous decision making is not required.

In a trust where majority rules, dissenting trusteay havetheir dissent recorded irhé
minutes of meetingsn particular if they consider that the actions of the majority may
constitute a breach of trust.

Where a trust resolves to apply to the Court for directions in respect of a particular matter
and one or more trustees digsehfrom the resolution which lead to theaking of the
application, or thosérustees opposed the proposed course of action which is being put
forward b the Court for directions, ¢hdissenting trustees are entitled to separate legal
representation. The costtbht representatioran be paid, as the cesf therepresentation

of themajority, from the assets of the trust.

Duty not to exercise power for own benefit, duty to avoid conflict of interest, etc.

It is a fundamental principle of trust law that teest must not allowheirpersonal interest
to conflict with their duties as trustees.

This includes acting in good faith and not putting oneself in a position whefe dunty
and onés persoal interess may conflict. Nor should tustees put themselves in a position
wheretheir duty to one persprompany or grouponflicts with their duty to another.

One of the usual expressions of the duty of loyalty is that a trustee may not receive
unauthorisedbenefits from the trusteeshipThe Trust Deedmay, however,authorise
benefits to be received, such as remuneration for holding the office of trustee.

There is a general view thatistees must naleal with the trust property for their own

benefit, for examplepurchaserust propety from the trust It doesndét matt
does not suffer a logstrustees are not entitled to use their special position for their own
financial advantageln a situation where trustees are in agreement that an arrangement

2Ford & Lee, Principles of the Law of Trusts, para 9550.
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involving a trusteed in the best interest difeneficiariest may be prudent foa legal
opinion be obtained.

The Courts have held thiuere is a potential conflicf interesif a reasonable man looking
at the relevant facts and circumstances of the particular case vomgldde that there was
a real sensible possibility of conflict.

Of relevance in particular to efed trustees dEnergyTrussis Collinge v Kydin which

Paterson J stated that trustees elected by consumers assume the duties imposed upon them
by the Trust Deed ahthe law relating to trusteePolitical platforms do not allow them
[trustees]to breach duties imposed on them bydaiv

GeneralDuty of Careand Duty to Invest Prudently

This duty relates to the managemehassets and of investnten The general duty is for

trustees taonvestprudently. This basiduty is definedin section 29 of the Trusts Act as
fexercising the care and skil/l that i1 s re:
particular,-

(a) to any special knowledge orm@arience that the trustee haves or that the trustee holds
out as having; and

(b) if the person acts as a trustee in the course of a business or profession, to any special
knowledge or experience that it is reasonable to expect of a person acting in the course
of that kind of business or profession

The dutyto invest prudently is a default duty under the Trusts Act, meaning ttatbie

modified by the terms of the Trust Deaacludingby way oflimitation of liability clauses.

However, where no Trufeed modifications exist, this duty is subject to much the same
requirements as those for the Dutyof Care. e. fia trustee must exe
that a prudent person of business would ex:¢
regardto any special knowledge or experience held or that might reasonably be expected

of a professional trustee.

In Jones v AMP Perpetual Trust€@@mpany NZ LtdThomas J summarised the decision
making process of a prudent person as follows:

AThi s( tdhuete yt rust eesd6 duty of <care) i ncl
matters which the trustee may not understand, such as the making of
investments, and in receiving that advice to act with a degree of prudince

is not enough to act igood faith and wittsincerity. Consequently, although

a trustee may take advice on investments, he or she is not bound to accept

and act on that advice. They must, in addition to being honest and sincere in

relation to the advice which is received, continue to act as amanry

prudent person would adt*

In the Americandecision ofStark v United States Trust Company of New YoekCourt
held

3[2005] 1 NZLR 847, para 52
411994] 1 NZLR 690, 706
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success or failure, that is whether he or she was right or wrong. While
negligence may result in liability a mere error of judgment will not. Neither
prophecy or prescience is expected of trustees and theirrpefece must
be judged, not by hindsight, but by facts which existed at the time of the
200dzNRBYy OS¢ o
Section59 of the Trus$ Act sets out matters to which trustees may have regard in
exacising the poweyof investment. e Trust Deed may amplityr modfy those matters.
While the s59list of relevant factors may be helpful, there is still a need for trustees to
exercise judgment and discretion when making investmenisidns andio put the
appropriateweight on each of the factorand to considerother relevant factors, all
depending on the circumstances of the situation.

Where substantial or significant decisions are being made on investments or
divestments trustees should alwaysconsider obtaining appropriate independent
professional adice.

Duty to Actfor benefit of beneficiariesor to further permitted purpose of trust

This is a mandatory duty under the Trusts Act, and is closely connected to the requirements
of thetrust deed.

Section 26 of the Trusts Act 2019
A trustee must holar deal with trug property and otherwise aét

(a) for the benefit of the beneficiaries, in accordance with the terms of the trust

(b) in the case of a trust for agmitted purpose, to further the permitted purpose of
the trust, in accordance with theerms of the trust

Subject to and legal advice you may get on the requirements of your trusgalestould
assume thatour trust musalwaysact for the benefit of its beneficiaries.

Trusteas arerequired to be impartial towards beneficiaries wherg tteve similar rights

under the Trust Deednd to be fair to all beneficiaries where those beneficiaries have
dissimilar rights under the Trust Deed. The particular duties of trustees to the beneficiaries
can be varied by the provisions of the Trust Ddeat example,he Trust Deed might
expressly provide that trustees are entitled to prefer the interest of one class of beneficiaries
over another.Here howevethere may be a conflithe new requiremehto ensure that

there is no discrimination in alyng dividends and rebates, and their lik&rustees

should discuss this requirement with their companies when the new legislation is
enacted and, if necessary seek expert guidance

5445 F Supp 670,678 quotedJonesat 707
6 To take effect when the Electricity Amendment Bill is enacted.
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Where the purpose of the trust is to provitk@ncial benefitsthe fbest interests of the
beneficiaried usuallymeangmatters that are itheir best financial interest In the case of

Energy Trusts the purposes of the trust may be to provide a range of benefits to
beneficiaries and so acting in the best interests may require a balancing act by the
trustees.One example is proposals to-sell key assetsvhere trustees may consider that

l ocal control i's in their beneficiariesod6 b
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CORPORATE GOVERNANCE

Trusteesas $areholders

Trustees are undergeneral duty to act as prudent persohbusiness in respect of the
trustos assets.

When the assets comprise shandsinesCompaniesthe dutybringswith it therights and
obligationsattaching tothe sharesunder the Constitution of the compargs well as
legislation such as the Companfest 1993and the Energy Companiést 1992.

If the Lines @mpany is a listed compangbligations can arise under the SecesitAct
1978 the Takeovers Ad993andTakeovers Code and the NZX Listinglles.

The classic st at easashbreholdés sat out in twe daseRadlett dut i e
v Barchys Bank Co Limitédandre Luckingg s Wi 121  Trust s

In summary, tratees must consider in the context of the com{garparticular
circumstances how to ensutat theyreceive an adequate flow of information in time to
enablethemto make use of their controlling interest in the compashould this be
necessary for therptection of the trust ass@tamely the shargs For example, where a
formal shareholder approval is sought, the trustees must ensure that they have sufficient
information on which to make a decisioithe duty doesnot involve monitoiing every

move of the directors. Nds obtaining informationan end in itselflt is a means of
enabling the trustees to safegutre interests of the beneficiaries

One of the most important functions of shareholders is to appoint and set the remuneratio
of directors of thecompany. The formal way in which directors are appointed will be
covered by the Constitution of the company. HoweverBhergy Trust may consider
adopting a process for review directordperformance and assessing hew candidates

the Board

Also, it is prudent for the level of that remuneration to be the subject of a review by
independent consultants. Thessiewshould be submitted to the trustees for consideration
before they make a decision.

The Constitutiorof the compay will usually provide for directors to retire by rotation at

the annual meeting of the company. Depending on the structure of the shareholding in the
company, either a public annual meeting of the company is to be held or the shareholders
may proceed byay of resolution in lieu of an annual meeting.

1[1980] 1 All ER 150 (®D)
2[1967] 3 AllER 726



TrusteeDirectors

One of the options at the disposal of trustee shareholders is to appoint trustees to sit as
directors on the Board of the company.

If trustees hold shares in the company aig virtue that holdingbecome directors of

the company they must account tohe trust for fees earned as a director. Where,
however, the Trust Deed expressly gives to the trustees the power to have themselves
appointed as directors of a company themiaybe implied that the intention of the Trust
Deedwas to authoriseetention by the trustees of the directoffees

¢tKS o0FaAO NUzZ Sa Ay GKS /2YLIlyeQa [/ 2yaidAiddzi.
apply. The Trust Deed, however, may puotits on the ability of trustees to make such
appointments for example by limitig the number of trustees who may be directors
Alternatively theTrust Deed maprohibit trustees from appointment to the Board.

Company directors have a number of duties under the Companies Actih8Rgling the

duty to act in the best interests of theompany It may be said that there is a potential
conflict between (i NXpasitich &@shareholdemwith a duty to beneficiariesgndas
adirector of a company. While this may be the case in theory, for the most part it may
also be argued that the interests ehergytrusts (particularly those whictvholly own

their companies) are more likely than not to be aligned with the interests ottimapany.

It is impossible in advance to define where such a conflict may arise and what steps
trustees must take wheit does Trustees who act as directors need to be alive to the
possibility of such a conflicand deal with each circumstance as itisas taking
appropriate advice if necessary.

32



INFORMATION DISCLOSURE:

General Law

Over the past 20 years a number of legal decisions thieakwith the entitlemenbf
beneficiaries to information in the possession otithsteesabout the trustHowever, the

very specific requirements of the Trusts Act 2019 in some cases either codify or overtake
those decisions, and should serve as the guideline for consideratioformhation
disclosure requests.

Histowy of trust information requirements

Note: While the decisions outlined here provide useful background, the guidelines in
the next sectiorand fleshed out in Appendix Blate to the legal position on disclosure
that has appliedrom January 2021.

The decision of th@rivy Council inSchmidiv Rosewoodrust Ltd! wasthe catalysfor
defining entitlement to trust information

BeforeSchmid some arguethatb e nef i ci ari es had a Apropert.y
types of documentsSome cases suggested that there wertain predefined categories
of documents said to be eitrerailable ounavailable to beneficiaries.

The Privy Council held tha benef ¢ i aighiyt® seek disclosure dfustdocuments is
one aspect of tudsdctioGto supervides and ihnecegsayntd intgrvene
in, the administration afuss.

Documents which beneficiaries will be entitled to see include the Odedstitself, other
formal documentssuch as variationsf the Deed ofTrustor relating to the appointment
and retirement of trusteeand thetrus® Bnancial satements

The issue of what constitutes ntamdiEsetgy docum
Consumer Trusin a High Court decision prior to thBchmidtcase Williams J held that

fitrust documentscomprise all information which is the property of the trust and which

relates tothe getting in, administration, management and distribution of the trust, that
definition being construed oan inclusive rather than restrictive basis. The following
categoiesof informationwere howevergxcludedfrom the definition

@ information for the trusteesd own purpose
management and distribution of the trust;

(b) information relating to the exercise of discretions by trustees;

1[2003] 3 All ER 76



(c) agendas, minutes of trustee meetings, which may include reasotisg@xercise
of a discretion in a particulavay and information about particular beneficiaries
and their individual circumstances;

(d) information supplied to or by the trust to trustees cordidential basis

(e) legal advice given to the trust or trustees in relation to litigation between the trust
and beneficiaries but not other legal advfce;

As far as discovery in litigation is concerned, the normal rules apply

Deciding whethe or not tomake disclosurénvolves a careful analysis of all relevant
circumstances.In the light of Schmidt the provision ofinformation ordocumentsto
beneficiariess a discretionary matter for the trustees, subject to review by the Court. There
remain, howeveras discussed aboveertain classes of information or documeints
respect ofvhich the Courts will b predisposed to either grant or refaseess.

Impact of the Trusts Act 2019

The Trusts Act has a focus on ensuring that beneficiaries are better informed, and its
information disclosure requirements go well beyond those applying under previous trust
law. Future legal decisions and court rulings Wal influenced by the prevailing legal
requirements.

The first substantiveourt decision under the Trust Astthe February 2022 High Court
judgement by Cull J on Taylor vs. the trustees of the Marlborough Electric Powet Trust
the pl ai ntforélidclossre of @oquments aind redacted information in the
Trusteesd minutes was declined.

The judgement discussed what is determined
Trusts Act 2019.SeeAppendices 2 and 2Bor details.

Trust ActGuidelinedor Access to Information

Appendix 2 sets out the requirements for providing and withholding information, set out
in sections 51 to 55 of the Trusts Adihese requirements have been designed to cover the
wide spectrum of trusts (including srémily trusts). In particular, trustees should be
awar e t h attustinfbrahdtien)mbyabg withiheld from all beneficiaries only in
exceptional circumstances 0

Trustees are strongly advised to give Appendix 2 careful attention.

2 Manukau City Council v Lawson (HC Auckland, CP 400/98, 30/06/00) at para 37
3CIV-2020406-28
[2022] NZHC 73
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REMUNERATION
Trustees
The position of trustee isgratuitous one unless thertlistDeed provides otherwise.

While the terms of the Trust Deed will control the basis on which trustees are to be
remunerated, the level of remuneration must be reasonable having regard to the
commitment required of trustees, and the size of thedsseits

It would be prudent forrtistees to seek advice on the appropriate level of remuneration, as
well as the frequency of reviewing the level of remuneratibhis is not required where

the Trust Deed clearly provides a formula for the calculation of trustee remunewadion
the freaiency with which ishould be reviewed.

It is good governance practice to decide and confirm Trustee remuneration immediately
after the election of Trustees.



PART 2: R EGULATION

CommerceAct 1986

Background

Following the passage of the Commerce Act in 1986, regulation of natural monopolies
became s ubjheacntd etdo rfelgiud latt i on o . The i dea
information on prices, quality of service and profits, consumers would be able to teegotia
their own fair and reasonable prices, with a bstdp provision for regulation in the event

of price gouging. The threat of regulation was intended to discipline behaviour. An
information disclosure regime to support this liplainded regation preailed from 1994

for LinesCompanies

In 2000, theGovernmentundertook an independent inquiry into the performance of the

entire electricity marketOne of the recommended reforms wasicrease the regulatory
disciplines orLines Companigsut not go to the full extent of formal price controls. This
culminated in the Part 4Af the Commerce Act beingnacted in August 2001 A
fithresholde regime was established. The threshelgee intended to be set as screening
devices, where those businesses breaching
control o businesses that would warrant for

The Commerce Commission introduced an initial seahagsholds in June 2003These
initial thresholds were established as a holding pattern until the first proper thresholds were
established for the period 2004 to 2009.

Price and quality thresholds were set for the period 2004 to 2009, and if businesses
breached the thresholds then they cdaldome subiject to investigatiand, if considered
necessary to meet the objectives of the regime, the Commission could impose more formal
binding price controls.

The PricePathregime allowed Lines Companies ta@iaase prices annually in reliance on
a formula based on the CPI modi fied accor
Commission.

The Price Bt h threshol d al so -tahd owghld fodostcserit
transmission charges, council rates aretiicity Commission levies, thereby (in theory)

reducing exposure to unpredictable changes in tbests, which were outside ofrigs
Companycontrol.



In respect of network reliability, the Commission established SAIDI (outage duration) and
SAIFI (outagefrequency) thresholds, which required no deterioration compared to the
preceding five year average of these measures.

Issues arose concerning teicacy and implementation of the thresholds regime by the
Commission. This resulted in a review tbfe regulatory control provisions in the
Commerce Act.

¢KS Wt NI nQ wS3dzZ I G2NE wS3IAYS

The Commece Amendment Act 200&hangé the regulatory regimeThe key elements
of the new regime under Part 4 of the Commerce Act are as follows:

1. The Commissiorhas only 12 months after any breadhPart 4to act

2. From 1 April 2010 certaihines Trustowned businesses that met defined criteria
have beenexempt from defaulprice quality regulation. They remain subject to
information disclosure requireents andto the threat of regulation if a disaffected group
of consumers petition for inclusion in the regime

3. A newdefaultprice-quality path(DPP)for nonexempt Lines @Gmpaniesind those
not subject to a CPP s e e 0 5Stdbk difect on WApril 200 for the period to April
2025, mo s t significantly involving a O0maxi mun

Omaxi mum all owed price per PeWtusly (ffom0bd) |l a ( s
keycriteriahad beenredefinddn ot a b | y Iaputdve thodaogiesgl¥s) anvering
fundamertals such as the regulatory cost of capital, and the regulatory asset valuation
methodology. The Input Methodologiegrelastrevised in2017andarerevised again at
approximately 7 year intervaisthe review of théMs to apply for the 20280 period will

start around Q3 2022

4, From the start of the 2020 regulatory period the Commission hasdrfrove its

originalpri ce contr ol appr oach pficeshnahe basieajlkiwwh at e s
of electricity enteringitsnetwoy)k t o one that caps the compart
prices.This still has the effect ofontrolling prices, as the formula used maintains the
relationship between revenue and the weighted sutiroseé prices.

5. Provision exists in Part 4 for a company to apply for a Customised Price Path (CPP),
for example when it faces exceptional costs or is recovering from an unusual Ekent.
Canterbury earthquake triggered the first CPP, by Orion At@PPapplication giveshe
Commerce Commission the ability¢onduct an irdepth investigation ahe distribution
business involved, and to use wide discretioreitirgy its prices upwards or downwards
going forward Once lodged, a CPP application cannowniibdrawn Accordingly, Trusts
should be fully briefed on any CPP proposal and may seek advice on its potential to have
an impact on asset values.

6. Default pricequality paths and customised paths are legally binding. Failure to
comply may result in civior criminal sanctions, and the Commission may obtain
injunctions to enforce the regime.
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7. In establishing pricguality paths, the Commissiorebligationto setthefi i n p u t
met hodol ogieso (e.g., WA CC, asset ngal uat i
methodologies) following consultatiavas designed to promote certainty for investors and
consumers. The requirement for these input methodologies to last for 7 years (rather than
the 5 year regulatory periods) is also designed to promote stability

a). How is the WACC set?

Beginning with the soalledrisk-free rateof debt (established on the basis of NZ
government bond yields for periods up to 5 years) the ComCom makes
adjustments for factors such as tax, industry debt/equity ratios, the actiadf
debtto companies such as Powerco that are major borrowersj amgbarticular

T theasset betda thinks should apply to the lines industry.

A

I n doing this it wei'gpbtsesentsl ealofilaheo
of ¢ a putstit eeteives,iinmopler to give some recognition to the uncertainties
facingEDBs activities. Lobbyists such as the Major Energy Users Group

(MEUG) have advocated using a simple 50% average, while EDBs would regard

a BFgércentil ed aeplipticicespechlly gigen their need to
make very longerm investment decisions.

The asset beta is a simple Ake rate adeon that increases the allowed rate of

return for regulated EDBs by an amount that the Commerce Commission thinks
gives a fair return on a typical EDBOs
a lowrisk business. (For a normal, unregulated investment, this would be

equivalent to the profit margin a company would need to expect in order to make

an investment risk seem worthwhile.)

As an example, for the 202D control periodhe betawasincorporated inthe
ComComés all owed WACC for EDBs as follo

Riskfree rate for 201519 3.26%
+ Betaf or EDBs x ComComb6s assumed EDB
equity/debt asset ratio of 56% 0.34
+ Cost of debt, tax etc. adjustments 2.24%
Total 5.84%

b). Implications of a o wWACC

I f a regul ated EDBOs directors dondét <co
returnthenthey will be reluctant to allow the company to invest in its network.

Here the asset beta is criticalconventional electricity distribution was a lew

risk business due to the absence of competitive threats, and the beta that the

ComCom uses reflects this. However, most EDB boards are likely to feel that the

risk environment is changing, with new investments only assured of a reasonable
return for perhaps 80 years vs the 480 years of returns their predecessors

EIINZ



could expectAlso, changing social ancommercial conditions in the pest
Covid19 environment create risks and uncertainties that are particularly acute for
companies making lorigrm investment ptes.

The debt/equity ratio that the ComCom uses can also have an impact on
investment decisions. Under the current regulatory formula, debt is assumed to
cost a bit less than the WACC that the Commission thinks would make
investments worthwhile. If a coamnpy feels that the WACC is too low then it may
choose to take on more debt, although it will have its own views on additional
risks associated with borrowing.

C). Emerging regulatory risk

Whil e the ComComdés WACC for mudsa Diuli é mdts
on the increasing risks that some trusts and EDBs see emerging due to regulatory
incursions.

The Commerce Actds regul atory regi me wa
investor certainty, with an impartial regulator setting company returns évery

years and keeping focused on avoiding price shocks to consumers and to

companies. However, thregulatory stability was called into question when, in

2014, the ComCom decided to adjust the WACC intenid. The i ndustr yods
exposure to political policghifts and regulatory changes needs to be kept under

review.

8. If the default pricequality paths are too onerous aninescompany then it may
apply for a customised propogald C,RvRigh could take into account compaspecific
circumstances (e.g., majoew investment requirements);

9. Customised proposal decisions can be appealed by way of merits review. The High
Court hears the appeal and the judge sits with two lay experts;

10. Input methodologies are subject to merits appeal ensime way as customised
proposal decisions (as above). If any input methodology changes following an appeal, the
Commission is obliged to make adjustments to allow for clawback of any financial
consequences of different decisions.

Oversight of EDB perfenance

The Commerce Commission acquires a vast array of data from electricity distributors, and
packages thig various ways to better inform itself, electricity consumers, companies and
their owners.

One relatively new, and potentially very useful tool for truste€galdeau,a dynamic
spreadsheet that enables any interested pe
performance. Comparisons can be made with similar EDBs (to the extenuthat s
similarities existland also with the electricity distribution industry as a whole. A sample
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Tableau prirfout is attached a&ppendix 6 (bear in mind that this is only an image. To
access the dynamic version where you can set your data queriestf@lnstructions in
Appendix 6)

Electricity Authority& the Electricity Industry Act

The Electricity Authority succeeded the Electricity Commission in 2010 as the primary
regulator for thevider electricityindustry. The Electricity Industry Act 2010 gives it wide

ranging powers: effectively it can set its own regulations in areas covered by the

OEIl ect r i clrattigipationCa u €hé rCpde) and Amust have r1 e
government policy statemeriiat not necessarily adhere to thelReriodically the Minister

of Energy will address a fnletter of expect
relatively loose requirements for the year ahead and typically covering matters such as
support forthe business growth strategy, gmmdmoting consumer benefits.

The Authority is tasked with promoting competition, ensuring reliable supply, and
encouraging the efficient operation of the industry. It does this principally through the
Codei a set of rule governing nearly every aspect of the electricity industry, including
generation, transmissiorsystem operation, security of supply, marketing metering,
distribution and retailing.It is funded indirectly by a levy spread across various parts of
the industry.

Much of the EA6s work is undertaken by its
two that are often of most interest to trustees are IPA& Innovation and Participation

Advisory Group, and SRCthe Security & Reliability Council. Yooan view their work
programmes and meeting minutes on the Electricity Authority webwiiev.EA.govt.nz

An Electricity Authority Work Programmis published annually, with the recent/ongoing

projects of greatest mlance to Trusts including a default distribution-akgystem
agreement, a distribution pricing review, and the development of pricing principles for
distributed generation. The Authority collabtes with the Commerce Commission in the

review of the dit ri buti on prici ng me and badeanljony y reg
memorandum of understanding covering areas where their two regulatory regimes overlap
notably:

taking a coordinated approach to regulating distributors and Transpower;
managing interaabns, interdependences and overlaps in pursuing their statutory
objectives;

coordinating monitoring and reporting of distributors and Transpower; and

4.4 keeping each other informed on matters and developments of common
interest.

= =

= =

Following on from recommedations of the 2019 Electricity Price Review report, the
Cabinet endorsed proposals to:

1 Amend the Electricity Industry Act 2010 to give the Electricity Authority more
powers to regulate distributors' involvement in contestable markets. This eoiai
"shifting' sever al of the provisions from
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di stribution from certain generation and
Participation Code, which the Electricity Authority can then dgvelod amend itself.

1 Giving the Minister powertostégpn and amend the Code i f s
the EAOS progress over the next 2 years or
to the EPRO6s recommendations t o:

o develop a streamlined wéyr retailers to process consumer requests for consumption
data;

o make distributors offer retailers standard terms for network access;
o  prohibit saves and wibacks (now implemented);
o establish a pilot scheme to help rewitching households finbetter deals;

o introduce a mandatory marketaking obligation unless the sector develops an
effective incentive based scheme; and

o make generatearetailers release information about the profitability of their retailing
activities.

This Cabinet decision Banow resulted in th&lectricity Amendment Bill, due for
enactment later in 2022. The introduction to the Bill states that:

Businesses providing monopoly services in the industry (Transpower and distributors)
may also be involved in contestable aciigd, including emerging markets related to
distributed energy resources. Such involvements have the potential to deter or limit
competition because the monopoly businesses fayl le fail admanner that

favours their own businesses or affiliates. In shipsuch businesses have the
opportunity and incentive to leverage market power from one market into related
markets, potentially limiting competition to the detriment of consumers.

While Part 3 of the[Electricity Industry] Act contains some provisions deessing this
problem, it is |imited to rules governing
generation markets, and emerging technologies increasingly blur the traditional

boundaries of these markets. Moving key provisions from Part 3 of the Acttimto

Code will give the Authority jurisdiction to develop proportionate and targeted rules to
address any competiton el at ed probl ems arising from Tr
involvements in other contestable markets if and when they emerge.

This compréensive update of the current Electricity Industry Act strengthens the

El ectricity Authorityds powers and widens
direction of retailers and distributors in their dealings with domestic consumers and small
businesses
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The additional objective of the Authority is to protect the interests of domestic
consumers and small business consumers in relation to the supply of electricity to
those consumers.

The additional objective appliesonlytothest hor i t y6s acti vities
dealings of industry participants with domestic consumers and small business

consumers.
It creates a framework for establishing a
by a levy on the industry partgiant s 1 nvol ved, whil e the EAO

cover.

(a) competition in the electricity industry:
(b) the reliable supply of electricity to consumers:
(c) the efficient operation of the electricity industry:

(d) the protection of theinterests of domestic consumers and small business
consumers in relation to the supply of electricity to those consumers

For Energy Trusts, a new clause specifically applies to rebates and dividends:

6A.6 No discrimination when paying rebates or divides

(1) This clause applies if a distributor has a connected retailer.

(2) Every person listed iaubclause(3) must ensure that any rebates or dividends
or other similar payments paid do not discriminate bet@een

(a) customers of the connectadtailer; and

(b) customers of other retailers where those customers are connected to the

di stributorods net wor ks.

(3) The persons ade
(a) the directors of the distributor:

(b) the trusteesf any customer trust or community trust that is involved
in the distributor and the connected retailer:

(c) the directors of any customer eoperative that is involved in the
distributor and the connected retailer.

(4) In this clauseconnectedetailer has the same meaning asiause6A.4.
(5) A directoror trusteewho knowingly fails to comply with this clause breaches
this Code.

Another significant addition allows the EA to (after over a decade of threatening to do it)
impose dalistribution agreement on EDBs:

44A Distribution agreements
42

EIINZ



(1) [Without limiting section 32,] the Code may require a distributor and 1 or more
other industry participants to enter into 1 or more agreements for connection to, and
useof,thedi st r i but odistilsution agreanenjk ( a

(2) The Code may prescribe default terms and conditions that are deemed to be
included in distribution agreements, including terms and conditions that relate to
quality or information requirements.

(3) Theparties to a distribution agreement may, by mutual consent, agree to modify
any default terms and conditions, but only if and to the extent that the Code permits
those terms and conditions to be modified.

(4) A distribution agreement is binding on bothtpes and enforceable as if it were

a contract between the parties that had been freely and voluntarily entered into.
(5) If the parties do not comply with a requirement in the Code to enter into 1 or
more distribution agreements, the default terms andiwonsl in the Code are
binding on the parties and enforceable as if they were set out in a distribution
agreement.

Lastly, the Bradbrderad ar-lmsngt h rul esd separating |ines
another tweak by being moved into the Elecyicit Aut hori tyés 6éCoded,
the Authority can police and (potentially) reinterpret them. The basic principle of
preventing distributors from investing in major A@mewable energy activities remain.
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The Energy Effiency & Conservation Act 2000

This Act establishes EECAthe Energy Efficiency and Conservation Authoiitgnd
requires it to produce and administer a rolling€ar efficiency and conservation
strategy. Typicallythis focuses on issues such as tt@mwtion of renewable energy
resources, achieving warm dry and healthy homes, energy efficient transport, and better
consumer information.

A 2019 review of the Energy Efficiency and Conservation Act 2000 and the Energy
Efficiency (Energy UsingProducts) Regulations 2002 identified a number of key
issues, including:
1 alack of flexibility in terms of market movement and innovation;
a misalignment with Australia's system;
limited access to information;
limited market coverage;
limited investigativgpowers and enforcement tools; and
an unnecessary burden on Cabinet decisiaking.

=A =4 =4 4 A

In mid-2021 MBIE released together a range of proposals that aim to enhance the
energy efficiency regulatory system and support the achievement of New Zealand's
future enegy efficiency and emissions reductions goals undeHtws Industry and
Power Emissions Reduction Pldios 2022to 2035 The proposals are grouped into
five parts in the discussion document: futpreofing the system, consistent and fair
regulation, inproving system administration, ensuring competitive compliance, and
delivering good and fair processes.



APPENDIX 1

Trust Deeds; essential information

Your trust deed, like all the others, has been in place and may well have been
largely unchanged for around 30 years (although minor amendments such as
allowing for electronic communications etc. have been common). Pressures to
update trust deeds have bee mounting and, typically, each deed explains the
process needed to vary it.

A legal opinion is almost certainly necessary on the process necessary to vary a
trust deed. The Trusts Act 2019 provides for this to be achieved via unanimous
consent of the leneficiaries, or via a court approval.

I n 2019 t he government 0s Electricity Pr
conclusion on Trust deedO0s suitability:

é we think trusts could greatly bendditfrom reviewing and updating

their trust deeds so any performance or ownership reviews take into

account the benefits of new technology for beneficiaries and consumers
generally. We also think trustees should have direct oversight of any
ownershipreviewmd shoul d examine the trust
of the distribution business they own. These steps would anticipate the
pending Trust Bill, which aims to encourage trusts to be more active in
working for their beneficiaries. Again, we would hope suake this

step voluntarily

In reviewing the adequacy of their trust deeds trustees should bear in mind the
importance of focussing on consumer benefits, recognising that consumers or
communities of consumers are their beneficiaries.

Also, while the life of a trust had been set at a maximum of 80 years from its
inception under now repealed legislation, some trust deeds may still specify a
termination year. Trustees should be aware that, if no such termination date is
included in the trust deed, the trus may now have a duration of 125 years.

Appointment and Reappointment of Directors

Each Trust Deed provides for trustees to appoint the directors of its Electricity
Distribution Business. Directors have defined terms before they come up for
reappointmentand the trust has the power to not reappoint directors that do not meet
its expectations.

Dividends to the Trust from the Company, and Payments to Beneficiaries

Normally the Trust Deed statkew income will be received from the company by way
of a dividend, although it may instead include alternative arrangements for ensuring
that the activities of the company benefitheneficiaries
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Trusts Deeds the Background

|l t6s useful to consider the foll owing bact
your tr ust deed is still fit for purpose.

Trust deeds emerged from the O6corporati sa
managed local electricity supply, under one guise or another, since the 1920s. The

Electric Power Boards Amendment Act 1990 was a specifidgze of legislation

designed to achieve the transition to electricity businesses owned by local
consumers or communities. This 1990 Act required a number of key steps in the

transition process, including:

1 The Minister of State Owned Enterprisesto approvéia t r ust deed
establishing an Electric Power Trust to acquire shares [in the company
succeeding the previous supply authori t)

1 A range of matters that must be included in the initial trust deed.

Those O6ématters to be incl udesdthrouglmtoged f
specifying the size of a quorum for trustee meetings. The full list of these original
requirements is reproduced below.

In addition, the 1990 Amendment Act resulted in the elected board members who

had overseen the old power boards being\gn a reduced role as power board

trustees, and a new tier of commercially focussed board members being appointed

to run the businesses. The Act defined the qualities that people appointed to the

boards of the new companies should have collectively, suchs giving
representation to O6éconstituent di stricts
establishing the first trusts and company boards, and it is important to recognise

that it involved the changeover from statutory entities to privately owned ones,

that were then intended to make their own way.

In 1992 the Energy Companies Act went further, creating a more orthodox
structure for electricity businesses based on tradeable shares, and requiring local
consumers and communities to be consulted on the form of ownership that should
apply to their local electricity business. In most cases thigsulted in new trusts
being formed, with the assets and documenitsincluding trust deedsi transferring

to each new trust.
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Electric Power Boards Act 1990:
Matters to be included in trust deed

Every trust deed establishing an Electric Power Trust shall contain provisions
(a) Specifying the purposes for which the Electric Power Trust is being
established:

(b) Specifying thgersons or classes of persons who are not capabking
appointed oreappointed, or holding office, as a trustee of the Electric Power
Trust:

(c) Specifying the term or the maximum term for which every trustee of the
Electric Power Trust may kpponted: (

d) Spedying circumstances in which a trustee of the Ele®ower Trust vacates
office:

(e) Specifying the circumstances in which, and the manner in which, a trusteg
the Electric Power Trust may be removed from office:

() For the holding of, and voting at, meetings of trustees and specifying the
guorum necessy for the holding of meetings of trustees:

(g) For the remuneration of trustees:

(h) Specifying the manner in which a vacancy in the office of trustee shall be
filled:

() For the appointment of officers, employees, managers, and agents:

() Specifyng the powers of investment of the trustees:

(k) Specifying the powers of the trustees to expend capital and income of the
(1) For the keeping of accounts:

(m) For the appointment of an auditor:

(n) Requiring the publication in each year of imancial statements prepared
under section 6 of this Act and of the auditor's report on those financial stater]
(0) Specifying the manner in which the trust deed may be varied: (

p) Specifying such other matters as the Minister for State Owned Esésrp
considers appropriate.
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APPENDIX 2
The Trusts Act 201@Information disclosure requirements | A 3K / 2 dzNJi Q2

It is very iImportant for trustees to be
especi al | yighlightedshelowvBenie wfehe clauses are clearly not relevant

and a few seem to be designed for trusts with relatively few beneficiaigsclause

54 (3)(b) where disclosure requirements may be met if at least 1 beneficiary has
received trust infanation- and may require court clarification

Note also that, following an urgent request from ETNZmending legislation was
enacted on 30 March 2021 to exclude energy trusts from the effects of #ixation
(Income Tax Rate and Other Amendments) Act P02 Without this amendment
trustees would have faced a near impossible requirement to obtain and file tax
numbers, birth dates, etc of all beneficiaries, as well as their voting behaviour at trust
elections.

ACCESS TO INFORMATION BY BENEFICIARIES RIEEYECDODMMUNITY
AND CUSTOMER TRUSTS

Thesecommentgeflect the more extensive information requirements of the JAcst

2019 (succeeding those of the Trustee Act 1956) and other relevant information. They
should be read in conjunction with any specific requirements of the Trust Deed and,
especially where a decision is made to withhold information, appropriate leget ad
should be sought.

ETNZ emphasises that, at the time of drafting these Guidefavesourt decisions are
available to assist in interpreting the r
care should be taken in applying them and expert adwiaghs if necessary.

Note, too, that the Act applies to O6trust
requirements in these guidelines are in fact references to trustee requirements

Overview

Under the Act there is a presumption that the trgsteél make available

toeverybenef i ciary the following Abasic trus:i
T the fact that the person is a beneficiary
1 the name and contact details of the trustee
1 the occurrence of, and details of, each appointment, removal and retirement of
atrustee, as it occurs, and
1 the right of the beneficiary to request a copy of the terms of the trust or trust
information.
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The obligation to make this information available is an ongoing one. The trustees are
required to consider at reanable intervals whether they should be making the
information available.

There is also an assumption that benefici
i nformati ono potentidled greatedeal Thig it thevmore confusing
requrement: clearly commercially sensitive information must be withheld, and the trust

has a right to withhold this, along with certain other information. In turn, a beneficiary

may challenge a decision to withhold information in the High Court.

On this lastpoint, key extracts fronthe firstlegal precedent to emergee set ouin
Appendix 2B. Trustees are strongly advised to read that appendix (and if
necessary refer to the full judgementto better understand their responsibilitiesi
particularly where in formation disclosure is an issue.

The Act is mainly directed at entities such as family trusts, and it requires the Court to

start from the premise that information that beneficiasfébat typeshould have access

to all trustinformation. Thiscleartyoes nét fit easily with the
Trust trustees overseeing major commercial enterprises.

Lastly, there are the usual specific requirements for beneficiaries to be provided with
financial and other information annual General Meetirgy

1 Definitions in the Trusts Act

11 ABasic trustmeanmmf or mati ono
(@) The fact that a person is a beneficiary of a trust; and

(b) The name and contact details of the trustee; and

(c) The occurrence of, and details of, each appointment, removaktnednent of
a trustee as it occurs; and

(d) The right of the beneficiary to request a copy of the terms of the trust or trust
information.

1.2 fABeneficiaryo means a beneficiary of a
13 ADocumentd means a document in any for
(@  Any writing on any material;

(b)  Any information recorded or stored by means of any-taperder, computer,
or other device, and any material subsequently derived from information so recorded
or stored,

(© Any label, marking, or other writing that identifies describes any thing of
which it forms part, or to which it is attached by any means;

(d)  Any book, map, plan, graph, or drawing;

(e)  Any photograph, film, negative, tape, or other device in which one or more
visual images are embodied so as tochpable (without the aid of some other
equipment) of being produced.
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1.4 ATrusto means either a Acommunity tru.
terms are defined in the Electricity Industry Act 2010.

15 ATrust |l nf or mati ono me an affairs ofa drusmat i on
(i.e. information about the terms of the trust, the administration of the trust, and the trust
property, t hat i's reasonably necessary f
enforced).

2 Status

3.1 The trustees of a Truate at all times obliged to comply with their obligations
under the relevant trust deed, the Tsustt 2019, the Electricity Industry Act 2010,
the common law and any other applicable rule of law.

3.2 These Guidelines are subject to the obligationsustees described in clause
3.1 (i.e they are part of the trust information that beneficiaries might reasonably ask
for).

3 Information for Meetings of Beneficiaries

4.1 The Electricity Act 2010 (Sections 994) requires Lines Trusts to:

3. Within4monts of the end of the trustds fina
statements in accordance with generally accepted accounting practice. Seefibofis 99

require Lines Trusts to prepare consolidated financial statements of the Trust and the
Lines Companyand to have those statements audited. Audited financial statements

must be published and made available to beneficiaries.

4, The trustees must also notify the fact that copies of the documents referred to
are available (and where) by advertisement im#hes section of 2 separate editions of
each newspaper that is widely read by customers of the customer trust or by persons in
the community of the community trust (as the case requires).

5. Hold an annual meeting of beneficiarieswith a quorum minimum of 20
beneficiaries. There are only two mandatory items of official business at annual
meetings. These are:

(@  The appointment of an auditor; and
(b) The fixing of the remuneration of the auditor.
If this is not done at the annual meeting then the auditor will be the Augitioeral.

4.2  The provisions of section 172C of the Electricity Act 1992, allowing Cabinet to
make regulations relating to the conduct of the annual meeting and requiringgine C

of the annual meeting to allow a reasonable opportunity for beneficiaries at the meeting
to question, discuss, or comment on the management of the Trust, have been abolished.
Nevertheless, it is appropriate for Trusts to make time for questions, disssion

and comments at the annual meeting
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43 The trustees must give no |l ess than 1
Beneficiaries in the news section of two separate editions of each newspaper that is
widely read by the Beneficiaries of the auster trust or by persons in the community

of the community trust, as the case may be.

4.4  Every trustee commits an offence and is liablecamviction to a fine not
exceeding $200,000 who, without lawful justification or excuse, knowingly acts in
breach & or fails to comply in any respect with, these provisions.

45 See alscAppendices 2 and 5and especially Appendix 2B of this ETNZ
Tr u s tMamaia for further background.

4.6  Disclosure of Trust Information and requirement for High Court decision
before information can be withheld

5 The Trust is obliged to make available to Beneficiaries upon request:
(@  The trust deed which governs the Trust;

(b) Financial statements of the Trust, which may include a statement of
assets and liabilities and a statement of income and expenditure;

(c) The Trustodés annual report ;
(d) Minutes of annual meetings;

(e)  Any other information which a Tist makes publicly available, whether
through its website or any other means.

5.3  Beneficiaries may request disclosure of Trust Information other than that
referred to in clauses 6.1 and 6.2The Trust Act presumes that a trustee must withi

a reasonable period of time give a beneficiary the trust information that has been
requested.

However,0

(a) before giving the information, the trustee must consider the factors set out
in section 53f the Act; and

(b) if the trustee reasonably considers (after taking into account those factors)
that the information should not be given to feesond

(i) the presumption does not apply; and
(il) the trustee may decide to refuse the request for trust information.

5.4  The key factors that the trustee must consider are:

(a) whether the person requesting the information is/is acting for a bangfihe

nature of the interests in the trust held by the beneficiary and the other beneficiaries of
the trust, including the degree and ext el
the likelihood of the beneficiary receiving trust property ie tature. This factor is

largely irrelevant for energy trusts but, as an example, a local authority may have an
interest for planning purposes, or in terms of its status as a future beneficiary when the

trust is wound up:
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(b) whether the information is sibject to personal or commercial confidentiality

(c) the effect on the trustees, other beneficiaries of the trust, and third parties of
giving the information:

(d) the practicality of imposing restrictions and other safeguards on the use of the
information (for example, by way of an undertaking, or restricting who may
inspect the documents):

(e) the practicality of giving some or all of the information to the beneficiary in
redacted form:

(N if a beneficiary has requested information, the nature and contdxof the
request:

(g) any other factor that the trustee reasonably considers is relevant to
determining whether the presumption applies.

5.5  Procedure when trustee decides to give no information

In the words of the TrusAct A Thi s section applies in
of 1 or more of the following circumstances or events, no beneficiary has any trust
information:

(a) the trustee cannot identify any beneficiary to whom information can be given;

(b) the trustee desides undersection 51(2(b) of the Trust Act to withhold all
of the basic trust information from all beneficiaries;

(c) the trustee decides undsrction 52(2pf the Act to refuse a request for trust
information. 0

56 The High Courtdés rol e

This is a confusing part of the Act. Essentialiyjyo beneficiary has any trust
informationi a very unlikely situation as far as energy trusts are concerned) then an
obligation arises for the trustee to apply to the High Court for directions.

This obligation applies if no beneficiary can be identifiedhé trustee has decided

not to disclose basic trust information to any beneficiary, or if the trustee has declined
a request for informationA beneficiary can apply to the High Court to challenge the
Trusteedanddeci si on

The trustee must apply to theust for directionsn relation t&

@whet her the trusteebs determination
information can be given, or to withhold information or refuse a request for
information, is reasonable in the circumstances; and

(b) thealternative means by which the trustee can be accountable, and the trust can
be enforced.

5.7  However, the trustee is not required to apply to the court for directions &

(a) the period during which no beneficiary has any trust information is less
than 12 manths; and
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(b) at the end of that period, the trustee gives to at least 1 beneficiary of the
trust the basic trust information.

5.8 In giving directions under this sectiatine court must take into accountthe
following principles:

(a) trust information may be withheld from all beneficiaries only in
exceptional circumstances:

(b) alternative means of enforcing a trust pending disclosure of information to
beneficiaries must be consistent with the objectives of the trust and not
adversely affect its administration.

5.9 A beneficiary may be required to pay cost of giving information.

(a) A trustee may require the beneficiary to whom trust information is given
under section 52of the Trust Act or in accordance with the terms of the trust
to pay the reasonable cost of giving that information.

(b) The trustee may require the beneficiary to pay some or #tlabfcost before
the trustee gives the information to the beneficiary.

6. Procedure for beneficiaries and trusts in handling information requests

6.1 A Beneficiary may request disclosure of Trust Information orally or in writing.
The Trust may require a Beneficiary to put any oral request for Trust Information in
writing.

6.2 Before the Trust is required to respond to a request the Beneficiary may be
required provide evidence to demonstrate
as a Beneficiary of the Trust, provided that such a requirement will not be used to
unduly delay the processing of a Benefici

6.3 OncetheTrustisat i sfi ed of the Beneficiaryodos
period of time, decide whether the request is to be granted and, except where it is
endeavouring to withhold the information, provide it to the Beneficiary.

6.4  While the Trust Act is nclear on process, if the steps required under the
previous legislation are adhered to, then the request for Trust Information shall be dealt
with in the following manner:

(@) If the Trust agrees to disclose the whole or any part of the information
requested themwhere the information is comprised in a documentthat
information may be made available for inspection at every office of the
Trust or at any other place advised by the Trust, or by providing to the
Beneficiary a copy of the document. If tiiédrmation requested is
comprised in a document and there is a good reason for withholding other
information contained in that document, the information in that document
may be made available with such deletions or alterations as are necessary.

(b) Subgct to clause 6.5 above, if the request is declined in whole or in part the

Trust would be advised to provide the Beneficiary with reasons for the
refusal. However, disclosure of the reasons is not mandatory.
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Retention of Documents by Trustees

Each truste of a trust must keep, so far as is reasonable, the following documents
relating to the trust:

(@) the trust deed and any other document that contains terms of the trust:
(b)  any variations made to the trust deed or trust:

(c) records of the trust propg that identify the assets, liabilities, income, and
expenses of the trust and that are appropriate to the value and complexity of the
trust property:

(d any records of trustee dreseaeslEpr ons made
() any written contracts entered into dur

() any accounting records and financi al S
trusteeship:

(g0 documents of appointment, removal, and discharge akegsgincluding any
court orders appointing or removing trustees):

(h)  any letter or memorandum of wishes from the settlor:
0) any other documents necessary for the administration of the trust:

(), any documents referred to in paragraphsdd)) that were kept by a former
trustee during that personds trusteesh

One trustee may hold most documents, but each trustee must hold at least a copy of the
trust deed and any variation to the dedtk locuments must be kept by the trustee for

the duration of their trusteeship and must be given to any replacement or continuing
trustee when their trusteeship ends.

Supreme Court rules on trust disclosure requirements

On 1 June 2021 the Supreme Cossuied an important judgement (Lambie vs

Addlemanf?’on trusteesd® requirements foWhildi scl os
this was directed at disclosure of information subject to legal privilégenakes several

points that have widere | evanc e. Webve bolded a few ke
worthwhile for trustees to skim through the following extracts from the judgment:

e . Information generated or held for the purposes of a trusi that is information
held by trustees as trustees is not the personal property of the trusteesin this part
of the judgment we wi |tiusteei@formationdb o Wech i nfor

12 hitps://www.courtsofnz.govt.nz/assets/cases/202 1 LNI2Z3C-54. pdf
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distinguish such information from information held by a trustee relating to a trust which is
personal to the trustee t o wh i c tpersomal infoenfateomdo . a s A

€ . Trustee information is susceptible to courtordered disclosure to beneficiaries.

But disclosure will only be required by the courts if appropriate to ensure trustee
accountability. Under equitable prinaggl, disclosure will not normally be ordered in
relation to information bearing on discretionary decisions by trustees. As we wilitnote,
may be that the residual power to order disclosure of such information has been
abrogated by the Trusts Act.More importantly for our purposes, trustees who have legal
professional privilege as against a particular beneficiary in relation to particular
information may not be compelled to disclose that information to that beneficiary. In this
part of the judgment, we degee information which ought to be disclosed to a beneficiary

as fidisclosable informationo.

€ . There is some awkwardness over this terminology. What we call trustee
information corresponds to what the Trusts
difficulty wi t h using that expression in this judc¢
|l i ke expressions, have someti mes been used
i nformationbo

€. trustees are required to retain document

there is a change of trustees, outgoing trustees must hand over such documents to their
successors. This latter obligation is discussed in Lewin on Trusts in this way:

Transfer of trust papers on change of trusteestmew trustee is entitled to require

the former trustee to deliver up to him all records, books and other papers belonging
to the trust. He is also entitled to inspect and copy other papers (not belanthiag t
trust) in the hands of the former trustee so far as they contain information relating to
the trust. The papers to which he is so entitled include the minutes of meetings of the
trustees and the internal memoranda of a corporate trustee, and cateesgdiles.

€ . Trustee information may include advice trustees obtain from third partiesTrustees

must retain and hand over to their successors records of such advice. For reasons which will
become apparent, it is difficult to see how a retiring trustegd ever claim legal

professional privilege as against a successor in respect of such advice.

€ . Whether information is personal to the trustee and thus not subject to coutrdered
disclosure is distinct from whether a trustee may claim legal professnal privilege. That
said, where the information consists of legal advice, some considerations (for instance
who paid for the advice) may be material to both issues

€ . As a rough rule of thumb, advice paid for using trust money is most unlikely to be
personal to a trustee. This is because trustees must not use trust funds for their own
purposes.

€ . Although not subject to court-ordered disclosure, personal information which is not
privileged may have to be produced in discovery.

€ . A beneficiary seekig to hold trustees to account may need access to documents to assess
whether the trustees have acted in accordance with their obligations. The underlying principle
is to identify the course of action most consistent with the proper administration afghe tr

and the interests of beneficiaries generally, not just the beneficiary seeking disclosure.
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Interests of confidentiality must be considerédistees are not usually required to
disclose to discretionary beneficiaries their reasons for exercising theasliscretion in the
manner they did.

€ . legal professional privilege, whether statutory or common law, cannot be exercised
against a person who is jointly interested in the documents in respect of which privilege
is claimed.In respect of statutory privileg this is provided for by s 66(1)(b) of the Evidence
Act é

€ . Interestingly, the joint interest exception first developed in respect of the law of trusts and
the ability of beneficiaries to obtain legal advice given to trustees in relation to the
administation of the trust. There is now a substantial body of authority applying the joint
interest exception to disputes between trustees and beneficiaries. This is summarised in a
passage cited by the Court of Appeal from the then latest version of Lewitsts:Tr

Normally disclosure will be ordered of cases submitted to, and opinions of, counsel

taken by the trustees, and other instructions to and legal advice obtained from the
trusteesd6 | awyers, for the gui datiorse of t h
as trustees, and paid for from the trust fuBden though such advice is privileged,

the privilege is held for the benefit of the beneficiaries, not for the personal benefit

of the trustees, and so privilddoge i s no a
disclosure A beneficiary should, of course, seek disclosure from the trustee, or if

necessary in proceedings to which the trustee is a party, and not directly from the

lawyer who gave thadvicesince the lawyer is bound by privilege and is in no

position to waive it at the instance of a beneficiary.
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APPENDIX 2B

Commentary on Trusts Act from Cull J in Taylor vs trustees of the Marlborough
Electric Power Trust

Note: The following extract covers just key comments on the application dfrtrets

Act and the obligations of trustees in relation to information disclosure. It is
incomplete and interested trustees and their advisors should refer to the full
judgement for further details (which cover a broader range of relevant topics such as
redactions from information disclosed]he Judgement will be available on thestice
website later in 2022https://forms.justice.govi.nz/jdo/Introduction.jsp

Trasin der 2019

115) oth parties drew the Court™s atention 1o the Act's purposes and the guiding
prineiplex of the Trustees in performing thely duties, The Act’™s purposes are set out in
s N Thoy are to “restate amnd reform™ trust law by setting out core principles relating

o express triants, providing for defhult sdministrative rales, providing mechanisms for
resolving trusts dispute and making the law more accessible. The Aot ix 1o be applicd
having regard to core principles under » 4, being that
() motennt abounbd Do @aministored 1o o winy et s conmsmtent With it terms
and ohjoctives, amd
(hy  w orast should be admianistered in o way that avoids annecassmy cost
and cotnplesity
|16) The gurding principle for Toastees in performing their dutios is 1o have regand

oy the context and objectives of the Toust.®

Principiles of diiscloyurs

17 Sectiona 4955 of the Aot govorn the provision of trust information (o

beneNuiaries, “Trust information™ is defined undor s 49 as follows

traent Inforrmeetion
(0) mMesans any intormation
) reganding the e of the trust, the adiinistration of the rrust
OF 1he (rust property; e

(o ] wry for the beneluiney to have o
uNt 1ok wdl bant

soon” docinions

11%) 'he purpose of the disclosure provisions is identified in s SO of the Act as
‘ensuring beneficiaries have sutlicicnt Information o enable the torms of the trust and
the trusteos’ dutiex 1o be enfurced against the trostoes™ Soction 1 Mb) of the Act
provides that trustees are accountable for the way In which they carry out the duties
imposed on them by law. Thus, the disclosure provisions enable boneficiaries (o hald

thelr trustees 1o aoootent

13 CIV-2020406-28
[2022] NZHC 73
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[19] As noted in the definition above, the trust information covered by the
disclosure provisions includes the terms of the trust, its administration and the trust
property but excludes reasons for Trustees” decisions. It is only trust information that
the beneficiary reasonably needs to enable the trust to be enforced. Commentators

caution that not all information held by a Trustee is necessarily trust information.’

EEN0)

[20]  There is a presumption that a trustee will provide “basic trust information
and any requested trust information,” subject to consideration of s 53 mandatory
factors.® If after taking those factors into account the trustee reasonably considers that
the information should not be provided, the presumption will not apply, and the trustee

may decide to withhold basic trust information or refuse the request.”

[21]  The s 53 factors reflect the Supreme Court’s decision in Erceg v Erceg, where

disclosure of information was considered in relation to the 1956 Act. A trustee must

consider the following factors when making a disclosure decision:'”

(a) the nature of the interests in the trust held by the beneficiary and
the other beneficiaries of the trust, including the degree and extent
of the beneficiary’s interest in the trust and the likelihood of the
beneficiary receiving trust property in the future:

(b) whether the information is subject to personal or commercial
confidentiality:

(c) the expectations and intentions of the settlor at the time of the
creation of the trust (if known) as to whether the beneficiaries as
a whole and the beneficiary in particular would be given
information:

(d) the age and circumstances of the beneficiary:
(¢) the age and circumstances of the other beneficiaries of the trust:
(f) the effect on the beneficiary of giving the information:

(g) the effect on the trustees, other beneficiaries of the trust, and third
parties of giving the information:

(h) in the case of a family trust, the effect of giving the information
on-—

' Nicola Peart (ed) Brookers Family Law Brookers — Family Property (online ed, Thomson
Reuters) at [TUS52.01].

Trusts Act, s S1(1).

Section 52(1).

Sections 51(2)(a) and 52(2)(a).

Sections 51(2)(b) and 52(2)(b).

0 Section §3; see also Lreeg v Erceg, above n 2, at |56).

© w = o
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(1) relationships within the family:

(ii) the relationship between the trustees and some or all of the
beneficiaries to the detriment of the beneficiaries as a whole:

(i) in a trust that has a large number of beneficiaries or
unascertainable  beneficiaries, the practicality of giving
information to all beneficiaries or all members of a class of
beneficiaries:

(j) the practicality of imposing restrictions and other safeguards on
the use of the information (for example, by way of an undertaking,
or restricting who may inspect the documents):

(k) the practicality of giving some or all of the information to the
beneficiary in redacted form:

(1) if a beneficiary has requested information, the nature and context
of the request:

(m)any other factor that the trustee reasonably considers is relevant
to determining whether the presumption applies,

[22]  The Act is not intended to be an exhaustive code of the law relating to express
Trusts.'" Rather, it is intended to be complemented by the rules of common law and
equity relating to Trusts.'” In this regard, the parties are also in agreement that the

principles expressed in Erceg apply.

[23]  Mr Taylor places reliance on ss 126 and 127 of the Act. Under s 126 of the
Trusts Act 2019, the Court may review the acts, omissions or decisions of a Trustee
on the ground that it was not reasonably open to the Trustee in the circumstances and
such review must be undertaken in accordance with s 127. Under s 127, any applicant
must produce evidence that there is a genuine and substantial dispute. The onus is
then on the Trustee to show that the act, omission or decision was available to the

Trustee.

[24]  Mr Taylor pleads that there is a “genuine and substantial dispute” and thus
s 127(2) of the Act that the onus of proof on the Trustees is therefore triggered under
5 127(2) of the Act. The Law Commission emphasised that the role of the Court under
s 127 should continue to be a supervisory one, ensuring that actions and decisions by

Trustees are properly exercised by them. Importantly, the Commission added the rider

" Trusts Act, 5 5(8)(a).
2 Section 5(8)(b), See also s 7(1)(c).
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that the Court should not be invited to review the merits of the Trustee’s decision or

impose its own view as to what was reasonable in the circumstances.

13

The Trust Deed

[25]

Given that s 4 of the Act requires a Trust to be administered in a way that is

consistent with its terms and objectives, the terms of the Trust Deed are relevant, Mr

Taylor relies on the terms of the Trust Deed in full but highlights certain clauses of the

Trust Deed as being material.

[26]

(27]

The object and purpose of the Trust, relied on by all counsel, are as follows:

(a)

(b)

The object of the Trust is to hold the shares in the Company (and any
other investments in the Trust Fund) on behalf of the Consumers, and
to distribute to the Consumers in their capacity as owners, the benefits
of ownership of the shares in the Company, and to carry out future
ownership reviews involving public consultation in accordance with
the terms of this Deed,

This Trust has been established to enable the Trustees [among other
things] To encourage and facilitate the Company in meeting its
objective of being a successful business as required by section 36 of the
Energy Companies Act 1992 and to require the business of the
Company to be operated on a commercial, for profit, basis (as opposed
to a non-commercial basis) with a view to earning an optimal return on
its assets and, in their capacity as legal owners of the shares in the
Company, to distribute to Consumers in their capacity as beneficial
owners of the Trust Fund, the benefits of ownership of the shares in the
Company, by means which are cfficient and appropriate in the
circumstances. For the purposes of this clause, “optimal” means “best
or most favourable, but not necessarily the maximum.

The Trustees have the power to do all acts and things, subject to the provisions

of the Deed, that they may consider proper or advantageous for accomplishing the

purposes and objects of the Trust. In addition to the Trustees’ general powers and

duties in equity, the Trustees’ express powers and duties materially include:

(i)
(i)

to appoint directors of the Company (¢l 9.1);

subject to the provisions of this Deed, to exercise as the Trustees
in their absolute discretion think fit all the voting powers

13
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attaching to any shares in the Company forming part of the Trust
Fund (¢l 9.8);

(iii)  to make public the Trust’s audited accounts immediately on
completion of the audit (¢l 12.4);

(iv)  to engage with the Company board as to drafting, modification
and completion of the Company Statement of Corporate Intent
(SCI), which is the same requirement, but in less detail, set out
in the Energy Companies Act 1992 as outlined below (cl 12.8-
12.11);

(v)  at the annual public meeting of the Trust, to comment on the
Company’s compliance with the then current SCI (¢l 12.10).

[28]  Of significance to this proceeding, these general powers are subject to the
express proviso in ¢l 8.1, that the Trustees are not permitted to participate in the

Company’s management but are restricted to their rights as a sharcholder only:

For the avoidance of doubt, the Trustees shall have no general power, authority
or discretion to participate in the management or operation of the Company.
In exercising [their powers] the Trustees shall be restricted to exercising their
rights as a sharcholder subject always to the provisions of this Deed,

[29]  Inthe exercise of these powers, the Trustees are to act as a diligent sharcholder
and monitor the performance of the Directors of the Company with respect to the
Company's statement of corporate intent. They are also to exercise the rights of

shareholders for the benefit of the Trust Fund and with due regard to the objective of

the Company to be a successful business.

[30]  The Trustees have a duty to exercise the care, diligence and skill that a prudent
person of business would exercise in managing the affairs of others and they must
prepare financial statements for the Trust, have them audited and make those financial
statements and auditor’s report publicly available. In doing so, they must advertise
the availability of those documents in local newspapers. The Trustees must hold an

annual public meeting of consumers each financial year to:

(i) have the consumers appoint the auditor;

(i) report on the operation of the trust during the preceding financial year and

on the trust’s financial statements for that year; and
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(iii) comment on the Company’s compliance with its then current statement of

corporate intent.

[31] Itis worth noting, in relation to the Trustees’ obligations and powers under the
Trust Deed, that the Trustees and the Company entered into a non-binding
memorandum of understanding dated 23 September 2019 (MOU). This recorded their
“understandings and intentions with regard to the provision of information by [the
Company] to [the Trustees].” The MOU was intended to improve the flow of
information to the Trustees by supplementing earlier guidelines for monitoring
company performance. | return to consider the MOU under the relief sought by Mr

Taylor.

[32]  The Trustees and the Directors of the Company must also operate within the
statutory framework of the Energy Companies Act 1992 and Electricity Industry Act
2010.

[33] The Energy Companies Act provides that the principal objective of an energy
company is to operate as a successful business,'* Relevantly, it requires the directors
of every energy company to share particular information with its sharcholders (in this

case, the Trustees), including:

(a) a draft statement of corporate intent provided no later than one month
after the commencement of each financial year containing a range of
information, including, amongst other categories, the Company's
objectives, the nature and scope of its activities, accounting policies,

and performance targets;'*

(b)  acompleted statement of corporate intent considering any comments
the shareholders may have had on the draft, to be made publicly

available within three months of commencement of the financial year;'®

4 Energy Companies Act 1992, s 36(1).
15 Sections 39(1) and (2).
1o Section 39(3).
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(¢)  end of year reports on the Company’s operations containing sufficient
information to enable an informed assessment of the operations of the

7

Company and its subsidiaries,'” with half yearly reports on the
pany yearly rej

Company’s operations;'* and
(d) audited financial statements.'’

[34]  Importantly, the directors’ reporting and disclosure obligations do not oblige
them to include in any statement of corporate intent, annual report, financial statement,
or half-yearly report any information that could be properly withheld if the Local
Government Official Information and Meetings Act 1987 applied to energy
companies.”’

[35] The Electricity Industry Act 2010 requires the Trust to prepare annual financial
statements?! and make these publicly available following their audit, advertising the

availability of the audited statement in a newspaper “widely read” by consumers,*”:

The information sought

[36]  As noted, Mr Taylor’s revised request for Trust information is threefold. He
seeks:

(a)  documents relating to the Yealands® Group acquisition in 2015;

(b)  documents relating to the remaining share acquisition by 2018; and

(c) copies of redacted Minutes.

[37] 1 will deal first with the partics” submissions and my conclusions on the
acquisition information in (a) and (b) above. 1 will then deal with the redacted Minutes
request, the defendants/trustees’ counterclaim for breach of confidence and Mr

Taylor's suggested disclosure conditions.
t

17 Section 44(3)(a) and 44(4).

¥ Section 44(1).

19 Section 44(3).

0 Section 46,

1 Eleetricity Industry Act 2010, 5 99.
2 Section 100,
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Is the requested information reasonably necessary?

[38]  Each of the Trust and the Company have specific objections to the release of

the information sought by Mr Taylor.

139]  The principle objection raised by the Trustees is that these documents do not
constitute Trust information that is “reasonably necessary™ to enable the Trust to be
enforced. They contend that Mr Taylor is attempting to “all but take a seat at the

”

Trustee’s table™ and is essentially seeking this information in order to bring the
proceedings he has threatened against the Trustees for their conduct and the resulting

breaches of Trust, which is beyond the scope of both Erceg and the 2019 Act.

[40] The Trustees say they have already provided a substantial amount of
information to Mr Taylor in response to his requests and in addition, the Trustees say,
they convene annual meetings of beneficiaries and publish audited financial
statements for the Trust every year. In addition, the Company has published its
statement of corporate intent and annual report, including annually audited financial

Statements,

[41]  Finally, the Trustees say they do not hold the agreements for sale and purchase
or any of the settlement documents for either of the 2015 or 2018 acquisition of the

Yealands Group shares,

Information provided

[42]  The information already disclosed to Mr Taylor goes well beyond that
envisaged in s 51(3). The Trustees have described the information which has already

been disclosed to Mr Taylor as follows:

(a) minutes of all trustee meetings between January 2015 and May
2020 (redacted ns appropriate);

(b) three letters from the Trust to Marlborough Lines regarding the
draft statements of corporate intent for 2015, 2016 and 2018;

(¢) an internal Trust procedure document called “Monitoring
Company Performance™;

(d) a copy of the MOU between the Trust and Marlborough Lines;
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APPENDIX 3

The Statement of Corporate Intemtessential information

No later than 1 month after the start of each financial year every trust is required to
approve an SCI that has been drafted by its compAsywell as setting performance

goals for the company, the SCI I's 1ikel:
community or consumers, health and safety objectives, and business management
objectives.

Given the additional responsibilities imposed on trustees by recent/pending legislation,
trustees should consider formally requesting their company (via the SCI)vidgro
them with clear, accurate and timely advi
legal requirements and on matters that could have a significant impact on the financial
position of the company, including in the light of recent legislatiggirement$*:

1 Reassuranceohte adequacy and continuity of t

1 Regul ar updates on the companyds perf
performance indicators.

1 An assurance that any rebates or dividends or asil@lar payments paid do
not discriminate betweeén

€) customers of the connected retailer; and

(b) customers of other retailers where those customers are connected to the
di stributords networ ks.

In approving an SCirustees should be mindful of their Tri3¢ed, the impacts of
company proposals on their beneficiaries,
the company itself), and the requirements of the Trusts éspiecially the requirement

to ensure that beneficiaries are given informatiorny theay request (subject to
protection of commercially sensitive mat e
or disallow significant investments.

Beforeapproving an SCI the trust can suggest changes and, e.g. if the company
ignores those suggestions, has the right (via a resolution passed at any general
meeting) to require directors to modify the SCI by including or omitting any provision
or provisions fom the following list of items required to be covered by an SCI:

Section 39 of the Energy Companies Act 1988t to be confused with the
Electricity Industry Act)

¥The TrustAct2019 i sts a o6gener al duty of amagdefaultdutiesfora 6dut y
trust s. I't would be prudent to ensure that the trus
Section 6A.6 of the Energy Amendment Bill includes a ireguent for trustees (and directors) to ensure that

there is no discrimination in applying dividends or rebates.
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X(2) Each statement of corporate intent shall specify for the group comprisingnirgy
company and its subsidiaries (if any), and in respect of the financial year in which it is delivered
and each of the following 2 financial years, the following information:

(a)the objectives of the group:
(b)the nature and scope of the activitissbe undertaken:

(c)the ratio of consolidated shareholders' funds to total assets, and definitions of
those terms:

(d)the accounting policies:

(e)the performance targets and other measures (including the rate of return on
shareholders' funds after pment of tax) by which the performance of the group may
be judged in relation to its objectives:

(f) an estimate of the amount or proportion of accumulated profits and capital
reserves that is intended to be distributed to the shareholders:

(g)the kind ofinformation to be provided to the shareholders by the group during the
course of those financial years, including the information to be included in ea€h half
yearly report:

(h)the procedures to be followed before any member of the group subscribes for,
purchases, or otherwise acquires shares in any company or other organisation:

(i) the details of all transactions intended to be entered into between any member of
the group and

(i) any local authority that is a shareholder in any member of the
group:

(ii) every company that, in relation to any member of the group, is a
related company (as definedsection2(3)of the Companies Act
1993):

(i) every company in relation to which any member of the group is a
related company (as so defined):

(iv) every company that, in relation to any local authority that is a
shareholder in any member of the group, would be a related
company (as sdefined) if the local authority were a company:

() such other matters as are agreed by the shareholders and the directorate.

3) The directorate

(a) shall consider any comments on the draft statement of corporate intent
that are made to it within 2 momis of the commencement of the financial
year by the shareholders; and

(b) shall deliver the completed statement of corporate intent to such
shareholders within 3 months of the commencement of the financial year.
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APPENDIX 4
LegislationRestricting Line/Energy Crodgsvolvement

Background

Not withstanding the restructuring of the
|l ate 199006s I|ittle competition had emerge
argued that local incumbent electricity supply businesses (incorporating both

distribution and retail operations) were stymieing retail competition through favoring

their own retail businesses by providing creabsidies from the lines side of the

operation. In consequence, the EIRA was passed requiring local electricity supply
busiresses to sell either their retail/generation or distribution business on 1 April

1999. Most supply businesses elected to retain their lines operations and sell their
retail/generation operations, which were purchased by the newly formed generators
(Contat, Meridian, Genesis and Mighty River Power) or Transalta, an independent
retailer.

The EIRA prevented a lines business from owning generation or retail businesses,

except under onerous provisions requiring alemgjth operations. Exemptions could

begmt ed i f the Commerce Commission (ACommi
satisfied thatthe croassnvol vement woul d not give rise
opportuni tsubsidise. Tb date the Gommission has taken a very narrow

view in considering exemiains from the EIRA requirements.

Progressively EIRA has been relaxed. Lines Companies have consistently argued that
EIRA is poor policy. Many other jurisdictions allow crassnership of distribution

and retail/generation, using accounting separati@msoire that competition is fair.
Policymakershave continued to argue that concerns aboutcantipetitive behaviour

mean that EIRA will remain Government policy. However, EIRA was relaxed in
amendments passed in 2008 to facilitate renewable investrimatisling by

allowing such generators to sell the resulting electricity in the spot market, and hedge

up to the capacity of the generation plant.

PostEIRA legislative limits online/energy involvement

In 2010 the EIRA was merged into the new Elettjrimdustry Act, with further

amendments aimed at encouraging investment in renewables.

Key changes to the |l egislation in so far
follows:

i Off-network investment in generation of up to 250MW connected to
the naional grid is unlimited. Ownership separation is required for such
generation above 250MW,

1 On-network generation investment is permitted up to 50MW with no
specific requirements on cress/olvement of management and arms length
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arrangements between thengration/retail business and the lines business up
to that limit;

1 On-network generation investment over 50MW, requires arms length
arrangements to separate generation activities from electricity lines activities;
1 On-network retailing of up to 75 GWh peegr is permitted.

Corporate separation/arms length rules are required for retailing above 75
GWh.

1 Rebates and dividends must not discriminate between customers of
Trustowned retailers and customers of other retailers connected to the
network.

1 Thearms length rules for generation over 50MW or retailing over 74
GWh per year include a requirement for at least two independent directors,
although a common board for different corporate entities is permitted.

In essence, the succession of changes to EIRA and its incorpdirstiamo the

Electricity Industry Act(and nowi pending enactment of the Electricity Amendment
Biliitds administration being incorporated
enabldines businesses to-enter the generation and retail markets subject to various
internal governance arrangements being in place in the relevant lines business,

although the 75 GWh limit on annual retail sales remains as a constraint (the average
networkhandles over 1000 GWh annually).
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APPENDIX 5

Audit and Auditor-General financial oversight afusts andtrust-owned
distributors

Trust-owned electricity distributors

While trustowned electricity distributors are clearly not the property ofQtavn,

they are regarpdhad esdd 4 pyhlliloy ,caas defined
Act 1992. Section 45 of that Act empowers the Aud@@neral to oversee them in

the same way that local bodiae.

45 Auditor-General to be auditor of energy ogpanies and subsidiaries

(1) Despitesections207P to 207V of the Companies Act 1993 and subject to
subsection (3), every energy company and every subsidiary of every energy
compmany is a public entity as definedsection4 of the Public Audit Act 2001
and, in accordance with that Act, the Audi®eneral is its auditor.

(2)  Without limiting the provisions of this section, the directors of an energy
company may, after consultation with the Audi@eneral, appoint a person or
firm that is qualified for appointment as an auditor of a company to be an
additional auditor bthe energy company or any subsidiary of it.

3) If an energy company is not a public energy comgany,
(@) the company is not a public entity under subsection (1); and
(b)  the Auditor-General is not the auditor of the company; and

(c) the directors of the company and of every subsidiary of the company
must appoint an auditor or auditors of the company and of every
subsidiary of the company and, where such appointment is made
consequent on the AuditeGeneral ceasing to be the auditor of the
energy company, every such appointment must be treated as having
been made by the directors to fill a casual vacancy in the office of
auditor undersection207R(3)of the Companies Act 1993.

(4) Despite subsection (3), if, in respect of any energy company that has ceased to
be a public energy company, and its subsidiaries (if dimgncial statements
have been submitted to tAeiditor-General for audit, the Auditeggeneral is to
continue to be the auditor of the company and every subsidiary of the company
until that audit has been completed.

(5) In this sectionpublic energy companymeans an energy company in which a
controlling interest is held by any local authority or local authorities, or any
approved person or approved persons, or any combination of 1 or more local
authorities and 1 or more approved persons.
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Consumer and community trusts

TheElectricity Industry Act 201(@laces similar financial constraints on trusts:

Subpart 20 Financial statements of customer and community trusts

99

Customer and community trusts must prepare and submit for audit

financial statements

The trustees of eustomer trust and the trustees of a community trust must, within 4
months after the end of each financial year of the &ust,

100

(1)

(2)

101

(1)

(2)

®3)

(a) prepare financial statements in accordance with generally accepted
accounting practice (within the meaningsettion8 of the Financial Reporting
Act 2013) in relation to the trust for that financial year; and

(b) submit those financial statementsan auditor for audit.
Publication of audited financial statements

The trustees of a customer trust and the trustees of a community trust must make
publicly available the financial statements referred tgeiction99and the

A

auditorodés report on those financi al

The trustees must also notify the fact that copies of the documents referred to in
subsection (1) are so available (and where) by advertisement in the news section
of 2 separate editions of each newspaper that is widely read by customers of the
customer trust or by persons in the community of the community trust (as the
case requires).

Auditor of trusts

The trustees of a community trust and the trustees of a customer trust must, in
each financial year, hold an annual meeting of beneficiaries at which the
beneficiaries appoint an auditor to hold office from twnclusion of that
meeting until the conclusion of the next annual meeting of beneficiaries.

The trustees may fill any casual vacancy in the office of auditor by appointing

an auditor to hold office until the conclusion of the next annual meeting of

beneficiaries (but, while the vacancy remains, the surviving or continuing

auditor, if any, may continue to act as auditor).

The fees and expenses of the auditor must bedixed

(@) at the annual meeting of beneficiaries or in the waybieficiaries
determine at the meeting, if the auditor is appointed at the annual
meeting:

(b) by the trustees, if the auditor is appointed by the trustees.
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(4)  An auditor of a customer trust or community téust

(@) must be a qualified auditor (withithe meaning aection35of the
Financial Reporting Act 2013) and, in selecting an auditor, the
beneficiaries may seek the advice of thedor-General:

(b) must not be a trustee, a director, an employee, or an agent of the trust or
of any distributor owned by the trust, or be otherwise disqualified from
being an auditor undeection 36(4)Xb) and (d) of the Financial
Reporting Act 2013.

(5)  Seesections37 to 39 of the Financial Reporting Act 2013 (which provide for
the appointment of a partnership and access to information inoreleti a
customer trust or community trust).

(6) In addition,section®207Band207Tto 207W of the Companies Act 1993 apply
in relation to the auditor.

(7)  Those sections of tteompaniedAct 1993apply as if references to a company
were to a trust, references to a director were to a trustee, references to a board
were to the trustees, references to shareholders were to beneficiaries, references
to a subsidiary were o a di stri butor owned by t he
subsidiaries, and all other necessary modifications were made.

102 Procedures for annual meeting to appoint auditor

(1) The trustees must give no |meetigaf han 1
beneficiaries to appoint an auditor in the news section of 2 separate editions of
each newspaper that is widely read by customers of the customer trust or by
persons in the community of the community trust (as the case requires).

(2)  Every bemrficiary has 1 vote.

(3)  The quorum for the annual meeting is 20 beneficiaries.

(4)  No business may be transacted at the annual meeting if a quorum is not present.

103 Auditor -General to be auditor if no other auditor appointed

(2) If no auditor is appointed in accordance wsttion101(1)or a casual vacancy
in the office of auditor is not filled within dnonth after the vacancy occungi
in accordance with section 101(2), the Audi@eneral must be the auditor of a
customer trust or community trust.

(2)  The trustees of a customer trust or community trust must, within 5 working days
after subsection (1) becoming applicable, give emithotice to the Auditer

General of this fact.

3) If the AuditorGeneral becomes the auditor of a trust, the sections and Parts of
the PublicAudit Act 2001listed insection19 of that Act apply to the trust, until
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an auditor is appointed at an annual meeting of beneficiaries, &rérrees in
those sections to a public entity were references to the trust and with any other
necessary modifications.

104 Offences, enforcement, and application of sections 99 to 103
(1) The trustees of a customer trust and the trusteescofranunity trust must

comply withsections 99 to 103 rather tharsection 46A of the Energy
Companies Act 1992.

(2) Every trustee commits an offence and is liablecomviction to a fine not
exceeding $200,000 who, without lawful justification or excuse, knowingly acts
in breach of, or fails taomply in any respect with, any provisiongafction99
to 103

3) Except as provided in subsection (1), nothingantions99 to 103limits any
other enactment or rule of law concerning the maintenance and auditing of the
financial statements of a trust.

4) For the mrpose of enforcingections99 to 103and any regulations made
undersection114 t he Aut horityo6s monitoring,
powers inPart2 apply to trustees of customer trusts and test& consumer
trusts as if those trustees were industry participants.
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APPENDIX 6
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EDB map
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APPENDIX 7

Electricity industryacronyms andargon

Trustees wil |l encounter a bewildering arr
activities, regulatory controksnd financial oversight. The following list is far from

exhaustive but includes most of the more common ones.

Common Electricity Industry Definitions

The following list of definitions is adapted fromnade range produced by bodies
such aghe Electricity Authority Wikipedia, etc

Act T usually refers to:

Trusts Act 2019, or

Electricity Industry Act 2010or
Commerce Act 1986

AER
Australian Energy Regulator

Amp (Ampere)

A primary measure of electrical current. As an analogy, think of the Ampage of
a power supply as the rate of flow, whereas the Voltage is the amount of
pressure behind that flow.

Ancillary services

As well asproviding electricity, the wholesale electricity market provides
6ancillary services6é that help maintain
start, ovetfrequency reserve, frequen&geping reserve, instantaneous reserve

and voltage support.

These ara | | purchased or obtained by the 06s)
Transpower).

Asset Management Plan (AMP)

The Commerce Commission requireachelectricity distributor to publish and
regularly update an AMP covering its forward asseestment and asset
management programme.

AUFLS

Automatic undeifrequency load shedding. Transpower requires all distributors

to have layers of customers available that can be cut off automatically if the
0frequencyd of power e« pepqguicallyafoandithes bel ow
ideal target of 50 Hz.

Most AUFLS support involves turning off successive blocs of domestic

consumers (i.e. supply to commercial and industrial consumers is supported at

the expense of domestics).

Benmore

Benmore power statiomjects electricity at the southern end of the HVDC, and
half-hourly prices at the Benmore node generally reflect the lnalfrly prices

74

EIINZ



across the South Island. Benmore is one of the three key wholesale pricing
reference nodes, along with Haywards and Qbah

Beta factor

The beta factor is a key element in assessing the relative exposure of

assets/ invest mentBhda oPamvatr ke tr egwlkat orSy er
this manual.

A beta of 1 indicates that a stock or investment faces the normaldévisk in

the market it operates in. A lower beta (say 0.7) means that it faces legs risk
e.g. it has a monopoly advantag&hile a higher beta (say 1.2) mans that it
faces above average risk.

Black start

Some generators arel aokhtgtaante@d ¢ aop pbiolvii td
can restart their generation plant with no electrical input if the system has

blacked out. In an extreme power outage, black start capacity is needed to

power up other gridinked generators.

CAIDI
Customer average ietruption duration index See SAIDI.

CAPM
Capital asset pricing model

Clearing manager

An electricity market service provider (currently the New Zealand Stock
Exchange) responsible for monitoring prudential security requirements and
invoicing andsettling wholesale electricity and ancillary service payments.

Code of practice

The codes of practice are those parts of
cover the accuracy of metering installations, requirements for approved test

houses, requiremesnbf metering installations, datagger requirements,

requirements for data administrators and profile administration.

Code
Electricity Industry Participation Code 2010.

COMIT

The internetbased system that provides pricing and trading informationhfer t
New Zealand electricity market. COMIT is available by subscription from the
provider, the New Zealand Stock Exchange (NZX).

COMIT free to air

The internet site that provides a snapshot of the information contained on
COMIT, including prices, demand arydrology. Freely accessible

at electricityinfo.co.nz

Constraint
A constraint occurs when a transmission line (or lines) reaches its maximum
carrying capacity. When this occutbe regions on either side of the constraint
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are considered ‘islands' in price terms. One 'island’' cannot supply any more
electricity to the other, meaning demand has to be met by local generation or by
local load reductions.

CPI
Consumer Price Index.

CPP1 Customised Price Path

The Commerce Act provides for a regulated electricity distributor to apply for a
6Customised price pathoé when it is facin
need for major new investments) that it believes would not be adsguat

funded through the onsizefits-all Part 4 price regulated path applying

normally. See O6The Part 4 regulatory regi mebo

Commerce Commission(ComCom)

The regulator responsible for setting the price and quality imitsofe gul at ed 6
electricity distributors, under Part 4 of the Commerce Athe ComCom also

requires all electricity distributors to disclose detailed information on their
activities through &lunfessrrmati on di scl osu

Customer switching

Since thentroduction of full retail competition to the New Zealand electricity
market on 1 April 1999, customers have been able to choose their electricity
supplier.Statisticsare avéable on the number of customers who switch supplier
and are published each month.

Demandside

The consumer side of the electricity market, where individuals, companies,
aggregators and others can shift their consumption in response to price signals
andinvest in alternatives to gridased supply

Direct consumer

A consumer that purchases electricity from the wholesale (spot) market for its
own consumption or a consumer with a grid connection, for example, a large
industrial user.

Distributor

A companythat owns or operates the power lines that transport electricity on

local low voltage networksThis term can be used interchangeably with
"distribution company' , 6electricity dis
company' and 'network company'.

Domestic camsumer

Users of electricity for personal, domestic or household use. This does not
include users who purchase electricity for resupply (who are then retailers) or
for use in production or manufacture.

DPP
Default price path

EDB
Electricity distribution business. All trustwned lines companies are EDBs.
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Electricity Authority

The primary electricity industry regulator, based in Wellington. The EA
overseas the electricity market, transmission pricing and a wide range of
electricity supply ativities. It is becoming increasingly involved in distribution
pricing structures, access and technology issues.

The EA has quasiegulatory powers to impose requirements on all electricity
industry players through it 400069gGingd e 6, a ¢
extension and review.

The Board of the Electricity Authority is made up of a chairperson and four to

six members who have been recommended for appointment by the Minister of

Energy and Resources. Funding of the EA is provided via a levy oratieus

levels of electricity industry participant. In broad terms, generators and
purchasers/retailers each pay about%d8the levy, while distributors and

Transpower pay the remaining 193

Electricity Industry Act 2010
The primary Act thategulates the New Zealand electricity industry, and under
which the Electricity Authority operates.

Electricity Networks Association (ENA)
The organisation that represents the interests of the electricity lines companies.

Embedded generation
A person thiiowns or operates generating units that inject electricity into a
local or embedded network rather than into the national grid.

Exempt Companies, exempt EDBs

Electricity distributors that are not su
price/quality controls because they meet strict requirements on

consumer/community ownership via trusf®Ill EDBs are subject to

information disclosure however.)

BasedontheCo®lomés assessment of statutory de
the following EDBs are exempt from prigpiality regulation:

Buller Electricity Ltd
Counties Power Ltd
Electra Ltd
MainPower NZ Ltd
Marlborough Lines Ltd
Network Waitaki Ltd
Northpower Ltd
Scanpover Ltd

The Power Company Ltd
Waipa Networks Ltd
WEL Networks Ltd
Westpower Ltd

EMI
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EV
Electric vehicle

Frequency

Thefrequency (the number of cycles per second) of the New Zealand grid is
normally maintained at 50 hertz (Hz). Essentially the frequency is the rate that

all grid-connected generators move to in order to maintain constant power

guality from secondo-second A new generator connecting to the grid will

find 1ts unitds rate of rotation moving

Frequency keeping

Frequency keeping refers to the process used to keep the frequency of the grid
within its normal bandFrequency keeping power stations are used to increase

or decrease generation within a set band to ensure that supply equals demand on
a seconeby-second basis.

FTR - financial transmission rights
A financial risk management product that protects agairisepisks arising
from transmission losses and constraints.

GAAP
Generally accepted accounting practice.

GIP - grid injection point
A point of connection where electricity flows into the national grid from
generating stations. See GXP below.

Grid

The high voltage electricity network, provided by Statened enterprise
Transpower, that transmits electricity over more than 12,000km of transmission
lines throughout New Zealand from generators to distributors and major
industrial users.

Grid owner
The Stae-owned enterprise Transpower, the owner of the high voltage
transmission grid, also referred to as the national grid.

GWh - gigawatt hour
One gigawatt hour is equal to one million kilowatt hours. New Zealand's annual
demand is approximately 40,0@wWh.

GXP - grid exit point

A point of connection where electricity flows out of the national grid to local
networks or direct consumers. There are around 175 GXPs, with most
distributors receiving supply through 2 or more.

Haywards
The location on the rieonal grid at which the HVDC links connected to the
North Island. Prices at the Haywards node, located in the Hutt Valley, give a
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good indication of prices across the lower half of the North Island. Haywards is
one of the three key wholesale pricingaefnce nodes, the others being
Benmore and Otahuhu.

Hedge contract

A financial risk management product or contract for sale and purchase of
electricity that protects against price risks associated with the spot price of
electricity. It sets a price at wth a buyer will purchase a specific quantity of
electricity at a specified node for a set period. The buyer pays this price
regardless of whether the market price is higher or lower than the set price.
Hedge contracts are also known as contracts for diffeegs (CFDSs).

Hedge market

A market through which hedge contracts are bought and sold. A hedge contract
is a financial risk management product or contract for sale and purchase of
electricity that shifts the price risks associated with the spot pricéeofreity.

For example, a common hedge contract is a contract for differences (CFDs).
CFDs set a price at which a buyer will purchase a specific quantity of electricity
at a specified node for a set period. The buyer of the CFD pays this price
regardlesof whether the spot market price is higher or lower than the set price.

HVDC - high voltage direct current

The HVDC link is the high voltage transmission cable that transports electricity
in both directions between the North and South Islands, includinesa the

Cook Strait Cable.

ICP - Installation Control Point

An ICP is a physical point of connection on a local network or an embedded
network Each ICP is the point nominated by a distributtverea retailer will
be deemed to supply electricity taccansumerEach ICP is assigned &CP

identifier@ whi ch i s an individual customer 0s
IM

Input methodology (the Commerce Commission sets and periodically revises

6l Ms6 for price control regul ati on)

Information disclosure

Under Part 4 of the Commerce Act, all (price controlled and prace

controlled) electricity distributors are required to disclose a great deal of data
annually on the operations of their businesses. This includes data on pricing,
future expediture forecasts, outages and interruptions, and financial statements.
A primary objective of the information disclosure regime is to better inform
consumers and analysts about the efficiency of individual EDBSs.

Instantaneous reserve

Generation capacitgnd interruptible load that is made available to be used in
the event of a sudden failure of a generating or transmission facility in order to
maintain system frequency at 50 Hertz.

Instantaneous reserve is procured based on the size of the Isirggst
contingent event that could occur during a particular trading period. Generators
offer instantaneous reserves at the same time as they make energy offers.
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Fast instantaneous reserve (FIR) is available within six seconds and must be
able to operatéor one minute. Sustained instantaneous reserve (SIR) is
available within 60 seconds and must be available for 15 minutes.

Intermittent generation
Generation for which the source is intermittent and not easily predicted, for
example, wind or wave generan.

Interruptible load
A type of instantaneous reserve that is provided by load that can be quickly
disconnected, for example, hot water heating.

IPAG

The Electricity Authorityds I nnovation a
IRIS

Incremental rolling incetive scheme

kVA

Kilovolt Ampere. KkVAs (sometimes call ed
of actual electric power in a system, i.e. kVs minus inefficiencies in that system.

Mai nl y, t hos eareccaused byfthe mageaticfielé af & connected

motor (including a generator) and some d
current of a system.

The measure of 1 neffici enpcoyweirn [fwhichteolredc t r
is expressed as a number between 0.1 and 1.0 (a completely efficient system

would have a power factor of 1, while most major industrial loadsd

generator$ have a power factor of 0.8).

k W. 1 kilowatt = 1000 Watts. (See OWat

kWh - kil owatt hour
A kilowatt hour is also known as a unit of electricity and is the basis of retail
sales and reconciliation of electricity in the market.

Levy
(See OEl ectricity Authorityd above). The
funds theAuthority.

Lines company

A company that owns the lines which transport electricity on locahloitage
networks. They are also called electricity distribution companies (EDBSs) or
distributors.

Local network
The lines and substations used by distributorgansport electricity from grid
exit points (GXPs) to points of connection with consumers.

Losses line losses
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As electricity travels through the national gadd through distribution
networks a proportion of energy is lost as heat due to the @sistin the lines
The greater the distance the electricity travels, the closer the line is to its
capacity and the lower the voltage of the line, the higher the losses are.

Low User Fixed Charge Regulations
The Electricity (Low Fixed Charge Tariff Optiofor Domestic Consumers)

Regulations were introduced in 2004 to give domestic users the option of paying
a minimum rate for their dicertaincriteiat or 6 s |

(as an approximate guide, consumers who are using less than thgeave
domestic quantity annually are entitled to opt for a daily line charge of 15
cents).

MAR
Marketto-asset ratio

Market operation service provider

There are eight market operation service providers engaged in the operation of

the electricity market. The Electricity Authority contracts with other parties to

provide the following main services:
system operator

reconciliation manager

information system provider
clearing manager

FTR manager

pricing manager

registry

extended reserve mager

MBIE

Ministry of Business, Innovation and Employment. MBIE is the policy adviser

to Ministers on energy matters. MBIE also oversees (on behalf of the Minister

of Energy and Resources) the Electricity Authority.

MDAG

The ElectricityAut hori t yés Mar ket Development Ad

MEUG - Major Electricity Users' Group
The industry lobby group representing major electricity ugdrs largest of

which are supplied direct through the Transpower grid, rather than through a

distributor), sich as the aluminium smelter.

MUOSA

Model useof-sy st em agr eement . This take

agreementso at the Electricity A
S

t h
they do not provide ones that it is satisfied with.
MW - Megawatt
1 million Watts (a Watt = 1 Volt x 1 Amp). The capability of a generator to
supply electricity is usually expressed in MW, e.g. the Clyde Dam has a

capacity of 464 MW.Si mi | ar | vy, Tbuglhragapulpail orad s 6
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suburb are often expressed in MW. As an example, a town might have a peak
load of around 200 MW, and an average load of perhaps 160 MW.

MWh - megawatt hour
A megawatt hour is equal to 1,000 kilowatiurs. Megawatt hours are the
metering standard unit for the wholesale market.

National grid

The transmission network owned by Statened enterprise Transpower that
transports high voltage electricity from the major power stations to the local
distributon networks and direetonnected consumers, operated by lines
companies.

Network
The national grid, a local network or an embedded network.

NZX

The New Zealand stock exchange.

Offer

An offer to sell a quantity of electricity at a specified pricetha wholesale
electricity market. Whol esal e el ectrici

highest, with the actual price to all generators needed to meet supply in each
period being the offer price from the most expensive generator needed in that
period.

Ohm

The primary measure of electrical resistance oireauit (the opposite of the
6conductanced of the circuit). An anal o
Otahuhu

Prices at the Otahuhu node are used as an indicator of prices in the upper North
Island. Otahuhu is one of the three wholesale pricing key reference nodes, the
others being Haywards and Benmore.

Over-frequency reserve
An ancillary service that automatically reduces the level of injection from a
generating set to stop an unplanned risenaftequency.

Part 4

The part of the Commerce Act that deals specifically with rules and regulations
governing pricing, quality and information disclosure by electricity distributors
(and other monopolistic businesses).

Participant

A person, or a persdpelonging to a class of persons, identified in section 7 of
the Electricity Industry Act 2010 as being a participant in the electricity
industry. These include generators, Transpower, distributors, retailers, other
lines owners, consumers directly connekte the national grid, buyers of
electricity from the clearing manager and service providers.

Power factor
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The measure of i1 nefficiency in an electr

Pricing manager

The market operation service provider (currently Weww Zealand Stock
Exchange, NZX) contracted by the Authority to calculate and publish final
prices.

Profiling/profiles
Profiling allows retailers to estimate how much electricity any consumer will
use in each half hour by providing a typical consumptsbrape’.

Prudential security

Under wholesale market rules, electricity can be consumed up to 57 days before
payment for it is due. As a result, each purchaser is required to provide
prudential security sufficient to cover this period, most commoniphéform of

cash or a letter of credit, to cover the risk of not paying for this electricity on

the due date. This ensures that generators are paid, even if a purchaser defaults.
To ensure that sufficient security is held, the clearing manager monitaentur

and projected exposure on a daily basis using bids, cleared offers and final
prices.

RAB 1 Regulatory Asset Base

The Commerce Commission, as regulator, sets the RAB of each distributor in
accordance with a formula based on depreciated investmeasséais. Price
controls are based around providinget rate of return on the RAB of each
distributor.

RAG
The Electricity Authorityods Retail Advi s

Reaktime (5-minute) price
The price of wholesale electricity calculated for every fimenute period
through each day.

Reconciliation
The process of matching the electricity supplied to customers by individual
retailers with actual demand at a grid exit point.

The New Zealand Stock Exchange is contracted by the Electricity Authority to
undertake he o6éreconciliation manager 6 functi
reconciling metering data against a register of contracts and passing the data to
participants.

Reference nodes

The three reference nodes are Benmore, Haywards and Otahuhu. Wholesale
pricesvary throughout the country by half hour, depending on the grid
configuration at the time, so the prices at these nodes are considered indicative
of electricity prices for the South Island, the lower North Island and the upper
North Island respectively.

Registry
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The database that identifies every point of electricity connection using an
installation control point (ICP) reference, enabling energy flows between
retailers to be reconciled. The registry also informs retailers when a customer
switches supplier

Reserve
Spare generating capacity or load reductions used to recover frequency
immediately following a sudden generation or transmission line outage.

Retailer
A company that sells electricity to customers.

ROI
Return on investment.

SAIDI, SAIFI and CAIDI
These are the Commerce Commissionbds pri
power supply quality:

SAIDI i System Average Interruption Duration Index
SAIFIT System Average Interruption Frequency Index
CAIDI T Customer Average Duration Interruptibmdex

Section 54Q
The section of the Commerce Act that states:

54Q Energy efficiency

The Commission must promote incentives, and must avoid imposing disincentives, for
suppliers of electricity lines services to invest in energy efficiency and deidand s
management, and to reduce energy losses, when applying this Part in relation to
electricity lines services.

SCADA - supervisory control and data acquisition
The systems used by networks to collect and display information on how their
system isoperating on a mome+ity-moment basis.

Settlement

Settlement occurs on the 20th day of the month after wholesale electricity
market trading. The clearing manager operates a clearing house, paying
generators in full once all monies are received in clefuads from purchasers.

Spot market

The buying and selling of wholesale electricity is done via a 'pool’ for each half
hour for each grid point of connection, where electricity generators offer
electricity to the market and retailers bid to buy electricitiiis market is called
the spot or physical wholesale market.

Spot price
The halthour price of wholesale (‘'spot’) market electricity published by the
pricing manager.

Statement of Corporate Intents, SCI
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An annual agreement between each tamshed EDB and its trust. See
Appendix 3above.

SRC
The Electricity Authorityds Security and

SDFG
The Electricity Authorityods Standing Dat

SPSTG
The El ectri ci t menfand Prudentiat Sedursty T8ahnicalIGeoup

STG
The Electricity Authorityods Switch Techn

SWER

Single wire earth return. This is a relatively lmwst power distribution system
developed in New Zealand during the 1920s and still usedipply remote

areas in some parts of the country. It relies on a series of connections to earth,

in place of a second neutr al 6returnd wi

System operator

The system operator (currently Transpower) is the market operation service
provider esponsible for scheduling and dispatching electricity in a manner that
avoids fluctuations in frequency or disruption of supply.

TAMRP
Tax-adjusted market risk premium

TPM
Transmission pricing methodology The Electricity Authority is responsible
for edablishing and reviewing the TPM.

Transpower
The Stateowned enterprise that owns the high voltage transmission network
(the national grid) and acts as system operator.

Trusts Act 2019
The primary | egislation applying to all/l
Contents

UOSA - use of system agreement
Agreements that c ov ewithdis#ibutoisforlocald ar r ange
distributionservices.

These m@posdibe ocomveyancéagreements. In interposed ones (the

most wuswual ), the retailer O0buyso6 distridb
sells its delivered electricity to the consumer. In conveyance ones the retailer

simply sells electricity to the consumer, while the dimitor contracts

separately with the consumer to sell distribution services.

Utilities Disputes Ltd
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Utilities Disputes Ltd (originally the Electricity complaints Commission) is a
separate organisation from the Electricity Authority. It providessumers with
a free and independent dispute resolution service for complaints about their
electricity lines or retail company, provided that company is a member.
Seewww.utilitiesdisputes.cmz

UTS

Undesirable trading situation. A UTS arises when there is a threat to orderly

trading on the wholesale market or settlement that cannot otherwise be resolved
satisfactorily under the Electricity Aut

VolLL
Value of lost load. Regutars, in particular, focus on VoLL to (for example)
calculate the economic cost of power outages.

Volt

The measure of nAelectrical potential o (t
Opressured difference between t hudt) i nput
The usual analogy for voltage is with water pressure in a hydraulic pipe,

determining the rate of flow of the water.

WACC

The 6weighted average cost of capital .
regulatory regime, the WACC for all electricity distriious is set periodically to
determine the allowed maximum return on investment for regulated companies.
See OPart 206 of this manual above for a

WAG
The EIl ect r i cforineyWhalasalé Advisorty Group.

Watt
A primary measure of electrical power. 1 Watt = 1 Volt x 1 Amp.
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Electricity conversionfactors & equivalents

Joules, Petajoules, etc[1 Joule = 0.000948 BTU (9.48 x ¥)) 1 BTU = 1055.06

Joules]

A joule is a tiny amount of energy,@igajoule is about what you carry around in a

nearfull car petrol tank, and a Petajoule is about what one of the coastal oil tankers

carries around

1 Joule =
calories

1 Gigajoule
1 Petajoule

277.778 kWh
277,780,000 kWh
947,800 million btu

0.00000027778 kWHr

0.2388

0.00027778Wh
277.778 GWh
23,880tonnes oil equiv. (toe)

Internationa

Confused? Think of a Petajoule as about 20,000 tonnes of oil (say 40,000 tonnes of coal), and

a Gigajoule as about 33 litres of petrol. Thexdrchy is:

kilo = 1000 (1 kilojoule = 1000 Joules)
mega = 1,000,000 = 1x10¢ = 1E6 (orlE+6)
giga = 1,000,000,000 = 1x10 = 1E9
tera = 1,000,000,000,000 = 1x102 = 1E12
peta = 1,000,000,000,000,000 = 1x105 = 1E15
Exponential numbering is just a short way of dealing with a lot of zeros: for example,
4 PJis equal to
4 E15 joul es. To cope witidi asl|l atsedf
0.00004 becomes 4k
Electricity [1 kWh =0.0036 GJ, 1GJ=277.78 kWh, 1 GWh =0.0036 PJ]
Joules Wh kWh Million Joules
1 = 1.E+00f = 27778 E-4 = 0.0000002778 1Wh = 0.0036
Kilo 1,000 = 1.E+03| = 0.27778 = 0.00027778 1 kWh = 3.6
Mega 1,000,000 = 1.E+06f = 277.78 = 0.277788 1MWh = 3,600
Giga 1,000,000,000 = 1.E+09| = 277,780 = 277.78 1GWh = 3,600,000
Tera 1,000,000,000,000 = 1.E+12| = 277,780,000 = 277,780 1Twh = 3,600,000,000
Peta 1,000,000,000,000,000 = 1.E+15] = 278El1l = 277,780,000 1PWh = 3.6 E12

The Aunito t

hat el ectklawattihouy (kWh3, althaaighan!l | vy

the wholesale market the price is now often expressed in $/megawatt rather than in
cents per kWh. A selling price of $30 per MW reported in the wholesale market

normally means that the price in a given half hour is $30 per MWh, ent3 per
kWh. A kWh is a surprisingly large amount of energy (enough to lift a 1 tonne
weight 1200 metres in an hour, ignoring friction).

Up to 8000 litres of water (8 tonnes) is used at a hydro station to generate 1 kWh,

although the quantity of ater needed varies with the head of the station.

Boilinga 1

litre jug takes about 0.12 kWh. A 100 kW car engine is a 134 horsepower one.
When using kWh remember you are starting frofi\Mh (1 GWh is 16kwh but
10° Wh). Keeping ten 100 Watglt bulbs burning for an hour uses 1 kWh.

Annual electricity consumption data is often expressed in gigawatt hours.

Zealand will consume about 40,000 GWh (144 PJ) of electricity in 2020. This will

New

require gross generationof about 44,000 GWh (15&J), as transmission and
distributionlossesprior to consumption will average about 10%.
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